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This Issue in Brief 


The Development of a Juvenile Electronic 
Monitoring Program.—Author Michael T. Charles 
reports on a research project concerning the juvenile 
electronic monitoring program undertaken by the 
Allen Superior Court Family Relations Division, Fort 
Wayne, Indiana. Reviewing the planning and im- 
plementation phase of the program, the author dis- 
cusses (1) the preplanning and organization of the 
program; (2) the importance of administrative sup- 
port; (3) the politics and managerial issues faced dur- 
ing program development, implementation, and 
management; and (4) the role and function of sur- 
veillance officers. 


Morrissey Revisited: The Probation and Pa- 
role Officer as Hearing Officer. — Author Paul W. 
Brown discusses the Federal probation officer's role 
as hearing officer in the preliminary hearing stage 
of the parole revocation process. This role was largely 
created by the landmark Supreme Court case of Mor- 
rissey v. Brewer in which the Court indicated a parole 
officer could conduct the preliminary hearing of a 
two-step hearing process possibly leading to a parole 
revocation and return to prison. How this role was 
created in Morrissey and how it has been carried out 
by the Federal probation officer are examined. 


Defense Advocacy Under the Federal Sen- 
tencing Guidelines.—This article sets forth the du- 
ties and responsibilities of defense counsel in 
effectively representing clients in all phases of the 
criminal process under Federal sentencing guide- 
lines. Author Benson B. Weintraub offers practice- 
oriented tips on arguing for downward departures, 
avoiding upward departures, and negotiating plea 
agreements under the guidelines and discusses pro- 
cedures to employ in connection with the present- 
ence and sentencing stages of a Federal criminal 
case. 


Federal Bureau of Prisons Programming for 
Older Inmates.—The “graying” of our society is 
creating a change in our prison populations. More 
sentenced offenders will be older when they enter 


the institutions, and longer sentences will result in 
more geriatric inmates “behind the walls.” Balanc- 
ing the needs and costs of geriatric care is a critical 
issue to be addressed. In this article, authors Peter 
C. Kratcoski and George A. Pownall discuss various 
attributes of criminal behavior of older persons and 
the distribution of older offenders within the Federal 
Bureau of Prisons. They also discuss the complete 
health care programming that correctional systems 
must provide to meet legal mandates already estab- 
lished in case law. According to the authors, signif- 
icant programming adaptations have taken place in 
the past several years at the Federal level; more are 
anticipated in the near future. 


Privatization of Corrections and the Consti- 
tutional Rights of Prisoners.—Many in the legal 
and corrections community have presumed that “pri- 
vate” correctional facilities will be held to the same 
constitutional standards as those directly adminis- 
tered by the state itself. Author Harold J. Sullivan 
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points out, however, that because the U.S. Supreme 
Court has not yet been forced to rule on this issue, 
it is impossible to come to any definitive judgment 
concerning the constitutional status of those con- 
fined to privately run correctional facilities. The Court 
has, however, in a wide variety of cases addressed 
the circumstances under which privately owned and 
operated facilities, which provide services to govern- 
ment, are subject to constitutional restraints. Ac- 
cording to the author, these cases provide reasons to 
doubt the emerging conventional wisdom that the 
recognized rights of those confined to public prisons 
must in all instances be protected by “private” fa- 
cilities. If this proves correct, “privatization” can be 
used by governments to evade constitutional protec- 
tions for prisoners. 


Probation Supervision Fees: Shifting Costs to 
the Offender.—In recent years, proposals to shift 
the cost of probation programs from the taxpayer to 
the offender have garnered increasing support. The 
number of states which have authorized the impo- 
sition of some form of probation fee have more than 
doubled since 1980; nonetheless, debate over these 
fees continues. Author Charles R. Ring reviews the 
major arguments raised both for and against pro- 
bation fees. He discusses setting fee amounts, the 
disposition of fee revenues, and administering fee 
programs, and describes how jurisdictions which 
presently impose fee requirements have addressed 
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some of the problems which may arise in operating 
such programs. 


Correctional Treatment and the Human Spirit: 
A Focus on Relationship.—Author Michael C. 
Braswell examines the power of meaningful rela- 
tionships on a personal level in encouraging correc- 
tional change rather than relying primarily on a 
systemic strategy. A model incorporating five exis- 
tential themes is presented that can act as a catalyst 
in addressing the correctional treatment needs of the 
offender. This model focuses on the need of the coun- 
selor to have both a qualitative and credible basis 
for relationship with the offender. 


Computers Are Like Cars Are Like Com- 
puters Are Like Cars.—Computers belong on ev- 
ery probation and pretrial services officer’s desk, 
contends author James M. Dean. Drawing an anal- 
ogy between the resistance to the “horseless car- 
riage” earlier in this century and the current 
reluctance to adopt computers as everyday work tools, 
the author points out that computers can help pro- 
bation and pretrial services officers do their jobs bet- 
ter. Using computers to apply sentencing guidelines 
and to retrieve criminal history information is ex- 
amined, as is the utility of word processing pro- 
grams. The author discusses procurement and support 
initiatives under way to facilitate greater use of com- 
puters in the Federal Probation System. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought, but 
their publication is not to be taken as an endorsement by the editors or the Federal Probation System of the views set 


forth. The editors may or may not agree with the articles appearing in the magazine, but believe them in any case to be 
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The Development of a Juvenile Electronic 
Monitoring Program 


By MICHAEL T. CHARLES, Pu.D. 


Introduction 


HE IDEA of using electronic devices to mon- 

itor individuals subject to the supervision of 

the courts or correctional facilities is not al- 
together new. In fact, in 1964, Ralph Schwitzgebel 
tested the first form of electronic monitoring on pro- 
bationers, parolees, and mental patients (Gable, 1986). 
The technology for such supervision has, however, 
only recently been sufficiently developed to support 
such programs for offenders, thus encouraging the 
widespread use of electronic monitoring for adult 
criminals (Petersilia, 1988). Presently electronic 
monitoring is used in such settings as intensive su- 
pervision, pretrial release, early releases, aftercare 
programs, house arrest, and as an alternative to in- 
carceration for drunken drivers (Vaughn, 1987; Friel 
et al., 1987; Armstrong et al., 1987; Rickards, 1987; 
Ball and Lilly, 1986; Ball et al., 1988). 

Interest in the application of electronic monitor- 
ing to the field of corrections has been encouraged 
not only by the technological advancements making 
such programs possible, but perhaps even more im- 
portantly by the recent fiscal crisis facing city, state, 
and Federal budgets. This fiscal crisis, coupled with 
the rising number of offenders being sentenced to 
correctional facilities (Bureau of Justice Statistics, 
1983) and the increasing costs of housing inmates 
(Funke, 1985; Zedlewski, 1987), has forced jurisdic- 
tions to aggressively seek less expensive alternatives 
to imprisonment (Schmidt and Curtis, 1987; Vaughn, 
1987; Friel et al., 1987; Blomberg et al., 1987; Lilly 
et al., 1987). 

At present, research in the area of electronic mon- 
itoring is quite limited (Schmidt and Curtis, 1987), 
and major studies commissioned by the National In- 
stitute of Justice to evaluate adult programs are yet 
to be completed. In addition, only recently has the 
National Institute of Justice awarded a grant to study 
the incapacitating effect of electronic monitoring on 
juveniles that commit burglary (Baumer, 1988). In 
fact, few juvenile programs utilizing electronic mon- 
itoring exist at the present time (Charles, 1988; 
Rickards, 1987; Doss, 1988; Velleman, 1988; Dennis, 
1988). Consequently, in the area of juvenile justice, 
almost no data exist on either program implemen- 
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tation or results of electronic monitoring with ju- 
veniles (Charles, 1988). 

The purpose of this study, therefore, is to present 
one aspect of a multi-purpose research project de- 
signed to evaluate the Allen County, Indiana, Ju- 
venile Electronic Monitoring Program Pilot Project. 
Emphasis here is on the planning and implemen- 
tation phase of this program, which was begun in 
October 1987. Analysis of this process provides a case 
study of how an agency went about organizing and 
implementing a novel program designed to save tax 
dollars. 


Research Method 


Throughout the research project both quantita- 
tive and qualitative methodologies were incorpo- 
rated to collect needed data. Within this segment of 
the overall study, however, only qualitative tech- 
niques were used. The researcher served not only as 
an evaluator, but as a resource to the department. 
For example, the researcher observed a quasi full 
participant observer role throughout the planning 
and implementation stages of the pilot project. Spe- 
cifically, the researcher was requested to provide in- 
put into the planning and implementation process 
by being placed on: (1) the Electronic Monitoring 
Committee, which served as the planning body, but 
was dissolved once planning had been completed and 
the program implemented; (2) the Electronic Moni- 
toring Management Board, which oversaw the im- 
plementation of the program rules and procedures 
and authorized program changes during the pilot 
program; and (3) the Electronic Monitoring Program 
Screening Committee (as a non-voting member), 
which determined who was to be accepted into the 
program. 

Questionnaires were utilized to discover the views 
of probation officers as were face-to-face interviews. 
Each surveillance officer was interviewed, and the 
researcher observed surveillance officers as they in- 
teracted with the juveniles. The researcher also at- 
tended pre-release meetings between the Electronic 
Monitoring Program (EMP) coordinator, the juve- 
nile, and his or her parent(s) or guardian(s) where 
a final review of the conditions of the program oc- 
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curred. Interviews with senior probation officers and 
the chief juvenile probation officer were conducted. 
Finally, throughout the text the interviewees’ and 
program participants’ identities were protected. 


Research Setting 


The 1980 census indicated that the city of Fort 
Wayne had a population of 172,196 and that Allen 
County was the third largest county, next to Marion 
and Lake Counties, in the state of Indiana, with a 
population of 294,335. The minority population for 
the county made up 12 percent of the local popula- 
tion. 

Within the Allen Superior Court Family Rela- 
tions Division, hereafter referred to as the Juvenile 
Probation Department, there were 25 probation of- 
ficers during the study period. In 1987, the depart- 
ment handled 2,404 juveniles of which 34.19 percent 
were female. Juvenile crime spanned the spectrum 
from felonies to misdemeanors to status offenses. 

In 1987, the Juvenile Probation Department’s 
budget was in excess of $1.5 million, and indications 


- “for 1988 were that the budget would be in excess of 


$2 million if some action were not taken by the de- 
partment and the county commissioners to control 
spiraling costs. In conjunction with the rising costs 
of juvenile care the county was laboring under a 
deficit budget, and the county commissioners had 
only recently lost in their attempt to have a County 
Optional Income Tax implemented in the county to 
provide sufficient funds for government operation. 
Consequently, during this time of lean budgets and 
increasing fiscal requests, county commissioners were 
receptive to innovative correctional programs that 
would save county funds. 

Under these conditions the chief juvenile proba- 
tion officer convinced the county commissioners to 
approve the development and implementation of an 
EMP for approved juveniles. The request was granted 
for two reasons: (1) The program would not be im- 
plemented after the pilot project unless it proved to 
be or could be a cost savings to the county; and (2) the 
Juvenile Probation Department obtained two grants 
totaling $56,775 from the Indiana Criminal Justice 
Institute to fund the pilot project. Thus, the pilot 
project, instead of costing the county, would save the 
county funds because of the grant allocation (Charles, 
1988). 

It is important to understand that the only stated 
goal of the EMP program was financial savings to 
the county. During these austere times no program, 
regardless of its quality, would have been supported 
by the county if it were a further burden on the 
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budget. Consequently, decisions made by the Elec- 
tronic Monitoring Committee and others had to take 
this goal into consideration—although humanistic 
concerns often outweighed the financial perspective. 
Specifically, while cost savings were the overriding 
reason for the implementation of the EMP, depart- 
ment personnel were hopeful that the program would 
have a positive influence on program participants. 
In fact, this “window of opportunity” proved to be 
the mechanism for which the chief juvenile proba- 
tion officer had been waiting for several years, so 
that he could implement juvenile programs that he 
felt would reduce juvenile recidivism. Thus, the ju- 
venile EMP was, in reality, expected to serve two 
major objectives: tax savings and improved juvenile 
services. 

Before achieving either of the above objectives, 
however, the department had to design, implement, 
and properly administer a new model program, and 
the department was to do this with no past experi- 
ence. In addition, there was little information avail- 
able regarding electronic monitoring for adults and 
almost no data on the development or success of ju- 
venile programs. However, the difficult and impor- 
tant task of structuring one of the first juvenile 
electronic monitoring programs was embarked upon 
by the Juvenile Probation Department. 


Research Findings 
The Electronic Monitoring Committee 


In an effort to develop an electronic monitoring 
program that would meet standards of community 
acceptance and needs, and function smoothly within 
the existing organizational structure of the Juvenile 
Probation Department, an Electronic Monitoring 
Committee was appointed by the chief probation of- 
ficer. Committee membership included not only the 
chief probation officer and the newly appointed EMP 
coordinator, but representation from each functional 
area of the probation department (Administration, 
Intake, Field, and Detention). The committee con- 
sisted of senior probation officers; the supervisors of 
Field and Intake Services; the superintendent and 
assistant superintendent of Wood Youth Center, the 
department’s pretrial detention facility; and the re- 
searcher. Representation from each division in the 
department was determined to be important for two 
major reasons: (1) Without the support of each di- 
vision within the department the EMP would have 
a difficult time. Essentially, each division within the 
agency would in some way affect the program; con- 
sequently, without their support, coordination and 
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cooperation would be minimal. (2) If the program 
were not designed to fit into the existing organiza- 
tional structure and procedures, the implementation 
and execution phases would be replete with both 
major and minor difficulties. The planning commit- 
tee was, through its makeup, designed to avoid such 
programmatic difficulties by preparing a policies and 
procedures manual that would deal with potential 
procedural problems and thus provide for the smooth 
implementation of the EMP. This could only be ac- 
complished if each division affected by the program 
provided input, had an understanding of the overall 
process and its role in the program, and were com- 
mitted to the success of electronic monitoring in the 
department. 

The committee’s charge quite simply was to de- 
velop procedures, rules, and regulations that would 
allow for a safe and cost effective electronic moni- 
toring program for juveniles. The major stipulation 
of the program was that the pool of candidates had 
to come from those juveniles who had been ordered 
removed from their home by the court and ordered 
committed to Indiana Boys or Girls School. If elec- 
tronic monitoring were to be cost effective and net 


widening were to be avoided, then program partic- 
ipants had to be placement-bound. 


Program Familiarization 


Prior to the establishment of the Electronic Mon- 
itoring Committee several probation officers, ad- 
ministrators, and the researcher began the process 
of becoming familiar with other electronic monitor- 
ing programs, the available literature in the field, 
and the equipment to be used on the juveniles. This 
was important for several reasons, but three criteria 
stand out. First, by reviewing other programs and 
the literature on electronic monitoring it was pos- 
sible to identify important issues and problems that 
had been encountered in other programs. This in- 
formation provided some assistance in designing the 
program and helped the department avoid mistakes. 
Second, with regards to the equipment, it was es- 
sential that the program coordinator and staff be 
familiar with the computer and the programming 
functions before juveniles were admitted to the pro- 
gram. Third, it was important that personnel were 
familiar with the strengths and weakness of the 
equipment so that they could better integrate pro- 
gram design and equipment needs. 


Initial Issues 


At the outset of program development several im- 
mediate issues rose to the fore. To begin, while elec- 


tronic monitoring has been shown to be cost effective 
in several instances when used with adults (Peter- 
silia, 1986; Vaughn, 1986b), there are also data to 
suggest that electronic monitoring can increase cor- 
rectional costs (Petersilia, 1988), especially if it be- 
comes an additional condition of a probation program 
(Friel et al., 1987). In addition, if net widening, i.e., 
placing individuals on electronic monitoring who 
would not have received treatment had it not been 
for this program, occurred then the program could 
increase correctional costs (Ball and Lilly, 1986; 
Schmidt, 1986; Armstrong et al., 1987; Friel et al., 
1987). The evidence thus suggested that cost-bene- 
fits are program specific (Vaughn, 1987); therefore, 
careful consideration regarding the structure and 
procedures of the Allen County Juvenile Probation 
Department were essential if cost reductions were 
to be realized. 

An important issue to be resolved was that of pro- 
gram eligibility. This single factor would not only 
impact the cost-benefits of the program, but com- 
munity safety as well. Equally distressing was the 
fact that little consensus existed regarding selection 
criteria (Schmidt and Curtis, 1987; Vaughn, 1987; 
Blomberg et al., 1987; Lilly et al., 1987). The two 
eligibility criteria most frequently utilized, however, 
were the exclusion of violent and sex offenders (Friel 
et al., 1987; Mendelsohn and Baumer, 1987; Arm- 
strong et al., 1987). However, even sex offenders have 
been placed on electronic monitoring. As a conse- 
quence most jurisdictions place “safe” offenders on 
electronic monitoring to “protect” the community and 
to ensure program success. A major problem that can 
occur in certain jurisdictions, however, is that there 
are an insufficient number of low risk offenders to 
justify such a program from a cost-benefit perspec- 
tive, and/or electronic monitoring competes for low 
risk offenders with other programs and is therefore 
unable to service a sufficient number of clients to 
justify such a program financially (Petersilia, 1987). 
Interestingly, despite stated program procedures, the 
Allen County program fell prey to the latter two 
failings. 

The Equipment 


The electronic monitoring system chosen by the 
Juvenile Probation Department was selected by the 
chief probation officer after carefully reviewing sev- 
eral options. The programmed contact or active Hi- 
tek On Guard System was finally selected largely 
because of its field reliability. With this system the 
operator programmed a computer to randomly call 
offenders during the hours of the day that they were 
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being monitored. A wristlet, which is a black plastic 
module, was affixed to the juvenile’s wrist with a 
plastic-like band secured with two grommets. At- 
tempts to remove the wristlet could be detected 
through visual inspection. When the juvenile re- 
ceived a phone call from the computer he or she was 
required to place the wristlet into a verifier box that 
was attached to the telephone. The juvenile had to 
first give his or her name and the time of the call. 
Each contact was recorded by the computer, and 
printouts were made for visual inspection by EMP 
staff. Also, the juvenile’s voice was taped to provide 
added assurance that it was the juvenile him/herself 
responding to the call. 

A planned period of equipment familiarization, 
approximately 4 months, proved quite beneficial. As 
a consequence of this lengthy field testing and fa- 
miliarization period, few difficulties were encoun- 
tered once juveniles were placed on the system. 
Officers were familiar with equipment operation, and 
the program coordinator was, by that time, well versed 
in programming and equipment needs. In addition, 
probation staff who helped test the equipment by 
wearing the wristlet and being subjected to computer 
calls, understood just how confining and difficult such 
a program could be. They also discovered the sen- 
sitivity of the system when the wristlet was not placed 
in the verifier properly—a situation which resulted 
in a technical violation and a condition that could 
have resulted in the juvenile’s revocation from the 
program. 


Program Organization 


Program Structure 


The Electronic Monitoring Committee conducted 
its work over a 22-month period. The committee met 
for approximately 4 hours once per week, and specific 
individuals undertook the responsibility of prepar- 
ing procedures that world be discussed at following 
meetings, altered, and tinally voted upon by the com- 
mittee. At the completion of the committee’s task 
the committee submitted a policies and procedures 
manual which was approved by the juvenile court 
judges and the chief probation officer. The manual 
was approximately 35 pages in length and included 
selection criteria and considerations, various pro- 
gram procedures, supervision issues, participant ac- 
countability, violation procedures, job descriptions, 
staffing, evaluation procedures, and the forms to be 
utilized in the program. 

Upon acceptance of the rules and procedures man- 
ual the committee was dissolved and a new com- 
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mittee, the Electronic Monitoring Management Board, 
the overseeing body of the program, was appointed 
as well as the EMP Screening Committee, i.e., the 
committee responsible for placing juveniles in the 
program. In reality the membership of each—the 
Management Board and the Screening Committee— 
were identical, and many of the members of the Elec- 
tronic Monitoring Committee were among the mem- 
bership of these newly established bodies. This 
configuration allowed for decisions to be made quickly, 
and the membership was quite familiar with the 
program and the issues to be resolved due to their 
past and frequent contact with the program itself. 
Within the Allen County Juvenile Probation De- 
partment this arrangement proved quite advanta- 
geous. 


Program Eligibility 


With the above conditions in mind, two specific 
criteria and seven general considerations for eligi- 
bility were agreed to by the Electronic Monitoring 
Committee. The specific criteria were: (1) There must 
be a working telephone in the home; and (2) the court 
must have ordered the juvenile from the home and 
committed to Indiana Boys or Girls School. In the 
pilot study there were no funds in the grant to pay 
for the installation or service of a telephone; con- 
sequently, if the parents were either unwilling or 
unable to provide a phone in the residence, the ju- 
venile would be sent to Indiana Boys or Girls School. 
When this issue was <iscussed with the juvenile 
judges, they were of the spinion that since the project 
was a pilot program, constitutional issues were not 
at issue. This does not, however, answer the question 
of equity or provide an explanation of why the county 
was not willing to pay for phone installation and 
monthly costs when projections indicated that this 
would be much less expensive than the alternative. 
It does, however, indicate practical conditions which 
had to be addressed by program planners. The ex- 
planation given the researcher was that the county 
was not, nor would it become, in the practice of pro- 
viding phone service for delinquents. 

The seven general considerations were to be con- 
sidered as guidelines that could be violated if the 
EMP Screening Committee and the court found mit- 
igating circumstances that would justify such an ac- 
tion. The seven general considerations included: 
(1) The juvenile could have no prior commitments; 
(2) the juvenile could not have committed a violent 
offense; (3) the child must be a resident of Allen 
County; (4) the youth must be enrolled in an edu- 
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cational program, be employed, or receiving em- 
ployment training; (5) the juvenile and his or her 
parent(s) or guardian(s) must voluntarily agree to 
the program and its conditions; (6) individuals with 
mental or physical disabilities which would interfere 
with the program were to be excluded; and (7) there 
must be an available opening in the program. 

With these specific criteria and general consid- 
erations candidate selection should have been quite 
easy, especially when the overriding goal of the pro- 
gram was cost savings to the county. In essence the 
decision was to be based on practical matters that 
ensured community safety. The EMP Screening 
Committee was to fill the program as quickly as 
possible and keep the maximum number of juveniles, 
which was eight, on electronic monitoring. In reality, 
however, the process of candidate selection became 
as much involved, if not more so, with concerns for 
the juvenile and the programmatic needs of the youth 
as with the established criteria and considerations. 
In reviewing notes taken during EMP Screening 
Committee meetings, numerous discussions regard- 
ing treatment issues were discovered. In fact, within 
the procedures manual the field team was required 
to be present during the EMP Screening Committee 
juvenile selection process. This meant that the ju- 
venile’s probation officer would present case infor- 
mation concerning the juvenile, his or her family, 
and other details considered pertinent by the pro- 
bation officer, and address program needs for the 
youth. If the specific criteria and general consider- 
ations were followed, there was not need for treat- 
ment recommendations, since they were not an issue 
of the pilot program. 

Frequently during Screening Committee staffing 
meetings the researcher or another member of the 
committee would point out that the purpose of the 
program was to place those juveniles meeting pro- 
gram criteria and general considerations on the pro- 
gram, so that the county could save money. Members 
would agree and then immediately return to their 
discussion of juvenile needs, or upon review of the 
next case again begin dealing with the issue of the 
juvenile’s welfare. Certainly, it can be argued that 
concern for the needs of the juvenile are an important 
consideration; however, they were not planned for 
in the policies and procedures manual since the goal 
of the program was cost savings. 

Two important practical issues surface at this point: 
(1) Due to the fact that the department wanted to 
include only “safe” risk juveniles in the program, 
and considering the fact that the department care- 


fully screened juveniles out of the system, or at least 
from incarceration at every opportunity, few juve- 
niles were available that could be considered “safe” 
risks. In addition, many of those juveniles that would 
be considered “safe” risks were sentenced by the court 
to help them escape family abuse—sexual and/or 
physical. The former juveniles did not meet the cri- 
teria or considerations, and the latter, while meeting 
the criteria and considerations, would not be sent to 
their home on electronic monitoring by probation 
officers. Consequently, only six juveniles were sen- 
tenced to electronic monitoring during the pilot pro- 
ject and two of these juveniles violated conditions of 
the program and were sent to Boys School. Those 
returned to Boys School served only the 6-month 
sentence originally imposed by the Juvenile Court. 
To impose an additional sentence for escape would 
have increased the expense to the county. 

It is not surprising, despite its efforts to the con- 
trary, that programmatic needs became an impor- 
tant consideration for the Screening Committee. Every 
member of the committee was a probation officer who 
had spent his or her career attempting to protect 
children and meet the needs of the juvenile in an 
effort to keep the child from being delinquent. To 
base their decision on objective criteria that did not 
consider the welfare of the juvenile went against 
everything they had been taught and believed in. 
Consequently, these factors should have been in- 
cluded in the policies and procedures manual, but 
with the stated goal of financial savings it was not 
felt that such criteria could be stated—they simply 
were not a consideration of the program. 

This situation lead to a system of double stan- 
dards. There were the stated policies and procedures 
to be followed, i.e., the specific criteria and general 
considerations for program admission, and then there 
was the reality of the decision-making process of the 
EMP Screening Committee, which affected the lives 
of juveniles. And so, the guarded game of politics 
proceeded with the official documentation used to 
the extent possible, but with variations which better 
protected the juveniles. In this manner the stated 
goal of financial savings, which was the sole reason 
county officials accepted the pilot project, could still 
be achieved, but to a lesser extent than could have 
been the case if every eligible juvenile had been placed 
on the program. Simply stated, department person- 
nel were not willing to risk either the safety of the 
juvenile or to make recommendations which they felt 
were professionally incorrect simply to save tax dol- 
lars. 
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Placement 


After reviewing the cases of juveniles adjudicated 
guilty and ordered to placement, the EMP Screening 
Committee decided, by majority vote of its member- 
ship, on whether to recommend a juvenile for the 
EMP. If the juvenile were recommended for the EMP, 
the EMP coordinator would contact the parent(s) or 
guardian(s) to explain the program and to determine 
if they were willing to supervise their son or daugh- 
ter on the program and pay a one-time $50 user fee. 
Due to the dependent nature of the juveniles on their 
parents and the fact that they are required to attend 
school, and/or because they make a low income, no 
additional financial requirements were established 
for the juveniles. If a positive response was obtained 
from the parent(s) or guardian(s), the juvenile was 
contacted at Wood Youth Center and informed of the 
program and the conditions to which the youth must 
agree. If the youth indicated his willingness to par- 
ticipate in the program, the court was requested to 
suspend the commitment and place the juvenile on 
the EMP program in conjunction with intensive su- 
pervision. Under intensive supervision juveniles were 
subject to the rules and regulations of that program, 
which included two visits per week with their pro- 
bation officer. Special restrictions were also placed 
on juveniles, such as random urine testing, if the 
case history indicated such a need. 

If the court agreed to suspend commitment a 
meeting was arranged at Wood Youth Center with 
the parent(s) or guardian(s), the juvenile, the EMP 
coordinator, the surveillance officer, and the re- 
searcher. At this meeting the juvenile was once again 
informed of the conditions of the program as was his 
parent(s) or guardian(s). In addition, appropriate 
forms were signed, the researcher interviewed the 
juvenile and the parent(s) or guardian(s) present, 
individually and in private, and the juvenile had his 
wristlet attached. The surveillance officer trans- 
ported the juvenile to his home, connected the equip- 
ment to the telephone, and the juvenile was given 
instructions on how to operate the equipment prop- 
erly. At that point the youth began his 6-month sen- 
tence on the EMP. 

During the first 30 days of the program juveniles 
were to be in their homes at all times unless they 
were traveling to or present at approved activities. 
Those approved activities were school, employment, 
probation appointments, or attending church. In ad- 
dition, the juveniles were placed on the most restric- 
tive surveillance level, which meant that they received 
18 calls per day, the maximum number of calls al- 
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lowed in a 24-hour time period. Only after complet- 
ing 30 days under this stringent program were 
juveniles allowed to request social time. In addition, 
if their behavior warranted, their surveillance level 
would be reduced throughout the program. 


EMP 


The EMP staff consisted of one EMP coordinator 
and three part-time surveillance officers. The EMP 
coordinator had responsibility for the administration 
of the program and for ensuring that all policies and 
procedures were adhered to. The coordinator was also 
responsible for on-call surveillance from 8 a.m. until 
6 p.m. on judicial calendar work days; however, he 
was to contact the juvenile’s probation officer and 
have the probation officer make the home visit. If 
the EMP coordinator could not contact the probation 
officer he was required to make the verification visit. 
The coordinator was responsible to the Electronic 
Monitoring Management Board and was a full-time 
probation officer with the department. 

Surveillance officers were probation officers within 
the department that applied for the position. These 
officers were paid an additional salary of $35 per 
judicial calendar day and $48 per non-judicial cal- 
endar day. Their work period began at 6 p.m. and 
ended at 8 a.m. on judicial calendar days; however, 
they were required to work 24-hour shifts on non- 
judicial work days (holidays and weekends). Only 
one surveillance officer was on duty at any given 
time, and his work schedule was 2 days on and 4 
days off. He was required to work for a minimum of 
3 hours on all work days and be on call for the re- 
maining period of his schedule. 

Although not required within the policies and pro- 
cedures manual, surveillance officers began the 
practice of daily visits to each EMP participant. This 
practice was begun by the officers for essentially two 
reasons: (1) They were required to work 3 hours and, 
due to the small number of juveniles on the program, 
there was little to do if they did not check the pro- 
gram participants each evening; and (2) the officers 
felt that their visits helped to support the program 
by providing psychological support to the juvenile 
and his family and by impressing on the juvenile 
that he was being watched carefully and that he 
would be caught if violations occurred. Interestingly, 
in discussions with the juveniles on the EMP, it be- 
came obvious that daily surveillance officer visits, 
combined with their immediate on-site response to 
system violations, did in fact impress on the juve- 
nile’s mind that he was being carefully watched by 
computer and probation staff alike. 
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The surveillance officer visits were for the purpose 
of checking the wristlet and the verifier and there- 
fore took only minutes to complete. Interestingly, for 
the safety of the officer, radio procedures were de- 
veloped. Before entering any home the surveillance 
officer was required to contact the base station lo- 
cated at Wood Youth Center and verify a time of 
entry into the home and upon leaving request a de- 
parture time. These times were entered in the offi- 
cer’s log book. In addition, if the officer did not request 
a time out within 5 minutes the base station was to 
contact the surveillance officer. If the surveillance 
officer either did not respond or did not reply prop- 
erly the police were to be called immediately. 
Throughout the pilot project no officer was physi- 
cally threatened; however, one male officer was ac- 
cused of entering the bedroom of a woman who said 
that she was “partially dressed.” Among other fac- 
tors that substantiated the surveillance officer’s 
statement that the allegations were untrue was the 
fact that the log indicated that he had been in the 
house for only 1 minute. 

Surveillance officers carried pagers which would 
be activated by the computer whenever a juvenile 
did not answer a verification call or when the youth 
responded improperly, e.g., when the adolescent im- 
properly inserted his wristlet in the verifier. The 
pager would show the telephone number of the vi- 
olator and the surveillance officer would immedi- 
ately go to the home for a visual inspection. Typically 
the problem was either that the juvenile did not wake 
up when called early in the morning, or he was som- 
nolent and therefore did not have the coordination 
to respond properly to the computer call. 

Three issues of concern must be raised at this 
point. First, within the policies and procedures man- 
ual the rules indicated that juveniles were to be ter- 
minated from the program, which meant that they 
would be sent to either Boys or Girls School, once 
the juvenile committed a second system violation, 
i.e., an improper response to a computer call. How- 
ever, it became clear early in the pilot project that 
juveniles were having several system violations, which 
could not be helped. If the rules and regulations were 
followed explicitly the juveniles would have to be 
terminated because there were no other official al- 
ternatives to utilize as punishment. Consequently, 
unless a system violation was flagrant, and none 
were, the juvenile was not terminated nor were other 
penalties incorporated. 

This situation was frustrating to surveillance of- 
ficers and others because: (1) It was felt that some 
of the violations were done out of carelessness; (2) the 


surveillance officers had to respond to the juvenile’s 
home and complete the needed paper work on the 
violation; and (3) the juvenile received no conse- 
quence for his lack of action. The final criterion was 
perhaps the most legitimate concern expressed. The 
reason for attaching importance to the final issue 
was the fact that these juveniles had, at least in part, 
continued to commit crimes and probation viola- 
tions, because they frequently found that they were 
not held responsible for their actions. In interview- 
ing each of the juveniles prior to their starting of the 
EMP the validity of the above statement was dem- 
onstrated several times. The juveniles simply did not 
believe that they would be caught when they were 
on intensive or regular probation. It was felt by many 
probation officers that perpetuating this idea was 
counterproductive to the juvenile and to the pro- 
gram. Consequently, it was suggested that a step- 
wise scheme of penalties for system violations should 
be developed by the probation department, e.g., loss 
of free time, and implemented after the completion 
of the pilot project. 

The second problem centered around the officers’ 
hand-held radios. The surveillance officers fre- 
quently found it difficult to contact the base station 
at Wood Youth Center. Since the radio was the only 
link the officers had to request help (neither pro- 
bation officers nor surveillance officers carried weap- 
ons in Allen County), information, etc., it was 
suggested that efforts should be extended to alleviate 
this problem. In addition, the pager system mal- 
functioned frequently. The malfunction was that the 
telephone numbers of the violators would not be dis- 
played in their entirety. While this posed no problem 
in discovering who the violator was, because a par- 
tial number could be compared with the telephone 
numbers of the juveniles on the program, it could be 
a problem in the future if juveniles had similar num- 
bers. 

The use of part-time surveillance officers pri- 
vately contracting their services with the agency 
outside their regular work responsibilities with the 
probation department worked extremely well. Con- 
sideration was given early in the development of the 
EMP to hire individuals outside the department; 
however, the decision was made to give Allen County 
juvenile probation officers the opportunity to apply 
for the three surveillance officer positions. This de- 
cision was agreed to for two major reasons: (1) It gave 
Allen County juvenile probation officers the oppor- 
tunity to earn extra income; and (2) in-house staff 
would be experienced probation officers, and thus, 
they would be familiar with the probation depart- 
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ment, case loads, procedures, one another, and the 
administration. Having probation officers serve as 
surveillance officers made program implementation 
quite easy, and their knowledge and experience in 
working with juveniles served them and the program 
well. 

The smooth implementation and management of 
the pilot program was due to the skill and dedication 
of the surveillance officers and the EMP coordinator. 
Equally important and complementing factors lead- 
ing to the success of the pilot program were the pro- 
bation officers who worked wit’ the juveniles, the 
commitment of the administrative staff to the pro- 
gram, appropriate resource allocation, the pre-plan- 
ning of the Electronic Monitoring Committee, the 
time spent learning how to properly use the com- 
puter, and the testing of the equipment itself. While 
two of six juveniles attempted an escape, one turned 
himself in and the other was arrested by the Indiana 
State Police. Overall, however, the program pro- 
ceeded with little organizational or equipment dif- 
ficulties. When problems surfaced the program 
structure allowed for appropriate changes to be made 
immediately if necessary. 


Probation Officers 


Prior to the implementation of the program a sur- 
vey was distributed to all probation officers in the 
department to determine their knowledge of the pro- 
gram as well as their attitudes toward this novel 
approach to juvenile detention. Of the nine surveys 
returned, the results indicated that most officers had 
been appraised of the program and that the majority 
of the officers supported the department’s effort from 
both a philosophical and practical level. In fact, sev- 
eral officers reported on the survey form and in in- 
terviews with the researcher that they saw great 
potential in a program of this type. While the pro- 
bation officers indicated that the pilot program would 
create more work for them since juveniles who would 
normally be placed in Indiana Boys School or Indi- 
ana Girls School would now be placed on their in- 
tensive supervision case load, they were willing to 
perform the extra work. The officers displayed a con- 
cern for juveniles that overcame the inconvenience 
and extra workload that they would be subjected to. 

Not all officers were, however, convinced that such 
a program was beneficial to the juvenile or that it 
would in fact save tax dollars. These individuals dis- 
played a “wait and see” attitude in which they wanted 
the program to succeed, but were restrained and cau- 
tious in giving total commitment to the idea. Con- 
sequently, while some officers reported that they were 
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excited and supportive of the pilot program and the 
potential use of electronic monitoring as a cost sav- 
ing and rehabilitative device, others were not as con- 
vinced. The importance of this situation is that officers 
on the department, whether they were highly sup- 
portive or reserved about the program, wanted it to 
succeed. Perhaps a surveillance officer stated the 
general feeling among the staff when he or she stated, 
“We were going to do everything we could to make 
sure that the program was a success.” Certainly, 
with staff commitment such as that displayed by the 
Allen County juvenile probation officers, program 
implementation and the potential for success was 
greatly enhanced. 

At the conclusion of the pilot program probation 
officers, surveillance officers, and other program staff 
reported a high degree of satisfaction with the pro- 
gram in personal interviews with the researcher. In 
fact, some probation officers indicated that while they 
spent more time working with the EMP juveniles 
compared to other juveniles on their case load, they 
liked having the monitor on the youth. When the 
juveniles were on the program the probation officer 
did not have to check up on the youth, nor did the 
officer have to worry about the juvenile being in at 
his or her designated curfew time. 


Conclusion 


Overall, the planning and implementation pro- 
cess utilized by the Allen County Juvenile Probation 
Department was relatively smooth. The department 
reviewed electronic monitoring programs with adults 
and juveniles, the available literature, and the var- 
ious equipment venders before implementing its pro- 
gram. The department also establisl.-1 various 
planning and administrative committees with mem- 
bership including representation from the various 
divisions of the department. Equally important was 
the fact that not only did administrative heads sup- 
port the program, but line probation officers were at 
least cautiously supportive of the pilot program. And, 
perhaps most importantly, the program was de- 
signed to complement existing departmental proce- 
dures. Certainly, this effort alone saved considerable 
implementation and execution problems for the staff 
and the department. 

The overriding goal of the program was cost sav- 
ings for the county. However, members of the EMP 
Screening Committee would not admit juveniles to 
the program, even when they met program criteria 
and considerations, if they did not feel that the pro- 
gram was in the best interest of the juvenile. This 
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situation coupled with the low number of “safe” risk 
juveniles eligible for the program kept the program 
very small. In addition, this situation demonstrated 
that despite stated goals, alterations to those goals 
can occur, and a form of political gamesmanship can 
result. Specifically, program documentation sup- 
plied to decision-makers responsible for authorizing 
such a program can include criteria established in 
good faith by program participants, but these con- 
ditions will be altered as needed to meet the profes- 
sional and practical needs of a program. 

Four additional factors were imperative to the 
planning and organization of the pilot project: First, 
the equipment chosen for the program functioned 
extremely well. Few problems were encountered and 
when problems arose factory representatives re- 
sponded quickly to assure system reliability. In fact, 
the company could assume program monitcring on 
its system while it repaired the on-site equipment. 
Second, certainly, the great care taken in selecting 
candidates for the pilot project increased the prob- 
ability of success. The obvious problem that this se- 
lection process presented, however, was that the 
system was not tested on less stable juvenile offend- 
ers. 
Third, the EMP coordinator’s efforts at explaining 
the program carefully to the juvenile and his or her 
parent(s) or guardian(s) avoided confusion and sub- 
sequent technical violations. In addition, the fact 
that the surveillance officers and the coordinator 
demonstrated the equipment carefully and allowed 
the juvenile to practice with the wristlet and the 
monitor until he or she was able to perform the needed 
tasks without error helped to limit program prob- 
lems. Fourth, without doubt, the daily visits of the 
surveillance officers had a profound psychological 
impact on the juveniles themselves and their par- 
ent(s) or guardian(s). These visits demonstrated the 
seriousness of the program, the fact that the juvenile 
was being watched carefully, and thus enhanced the 
belief of the juvenile that he or she would be caught 
if he or she violated either the law or conditions of 
the program. Equally important was the fact that 
whenever a violation occurred, a surveillance officer 
was at the home of the juvenile, generally within 
minutes of the violation. 

Perhaps most surprising to everyone was the lack 
of problems encountered during the pilot program. 
There were no serious violations committed by pro- 
gram participants; although, two juveniles escaped, 
they did not commit additional crimes. The juveniles 
simply removed the wristlet and left it in their home 
before they ran, and they were caught shortly after 


they absconded. It must be remembered, however, 
that while the department was fortunate that no 
serious crimes were committed, this factor was at 
least partially a result of program design. Juveniles 
that had committed crimes of violence were not al- 
lowed on the program. Also, by including the juve- 
nile’s probation officer in the decision to place a 
juvenile on the program, it was unlikely that a ju- 
venile with a propensity to commit a serious crime 
would be placed on the pilot program. In reality, the 
pilot project was designed for success. It was not until 
the pilot program was successfully completed and 
had proven its value that more serious offenders were 
placed on the program. 
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Morrissey Revisited: The Probation and Parole 
Officer as Hearing Officer 


By PAUL W. BROWN 
United States Probation Officer, McAllen, Texas 


HE PROBATION and parole officer wears many 

hats, a fact well documented in the profes- 

sional literature. There are the better known 
roles such as the counselor, the surveillance agent, 
the community resource broker, the caseworker, and 
the officer who is a generalist, a combination of roles 
which might include control and service (Abadinsky, 
1987, pp. 285-296). There are also less known and 
recognized sub-roles such as jail monitors (Nielsen, 
1984) and the “quasi-judicial role” (Czajkoski, 1973, 
p. 9). One important sub-role that apparently has 
been neglected in the professional literature is that 
of parole hearing officer. 

A search of several sources was conducted to de- 
termine if this role had been addressed in the crim- 
inal justice literature. The Criminal Justice Periodical 
Index for the years from 1975 until May 1988, and 
the indexes of Federal Probation from 1970 until 
December 1988 were examined for any articles that 
focused on the hearing officer role, and none were 
found. One article (Fisher, 1974) did compare and 
contrast probation and parole revocation but did not 
narrow its attention to the hearing officer role. An- 
other article (Czajkoski, 1973) examined the “quasi- 
judicial role” of the probation officer in probation 
revocation but did not address parole violations. 

Aside from the indexes, two well-known probation 
and parole texts (Abadinsky, 1987 and Cromwell et 
al., 1985) were reviewed with only minimal, oblique 
references encountered as to this neglected role. 
Abadinsky (pp. 206—208) indicated that the prelim- 
inary hearing officer is usually an agency attorney 
employed for that purpose but can be any employee 
not directly connected to the parolee, including a 
parole officer. In Cromwell (p. 252), the role was only 
touched upon in covering the American Correctional 
Association parole guidelines which stated that the 
hearing officer should not be a parole officer who 
either supervised or authorized the parolee’s arrest. 
Finally, an article by the American Bar Association 
(1975, p. 138) on the impact of Morrissey v. Brewer 
was examined for any reference to the parole officer 
in the hearing process. The only mention of it was 
that the Court required the hearing to be held by a 
neutral board in order to prevent the “accusing pa- 
role officer from setting as judge and jury over the 
parole” (sic). 


Pre-Morrissey 


Newman (1975) examined legal issues in parole 
and concluded that challenges to the revocation pro- 
cess were the most frequent area of litigation (p. 47). 
As neither Morrissey (1972) nor Gagnon (1973) was 
discussed, it is assumed that Newman’s chapter was 
written before these landmark decisions were made. 
The leading case on due process rights of Federal 
parolees according to Newman was Hyser v. Reed 
which was decided in 1963 and was applicable to the 
D.C. Circuit. It is interesting to note that Warren 
Burger wrote the majority opinion in Hyser, in which 
parolees’ due process rights were very limited, as a 
Circuit Court of Appeals judge in 1963, and then he 
delivered the majority opinion in Morrissey in 1972 
in which their rights were greatly expanded. Among 
due process rights discussed but rejected in Hyser, 
the circuit court did hold that a preliminary hearing 
must be held in a timely fashion near the place of 
the alleged violation. The hearing could be informal 
and could be conducted by a “District Probation Of- 
ficer.” If the parole board found satisfactory evidence 
of a parole violation based on the hearing results, 
then the violator could be returned to prison for a 
revocation hearing. According to Newman, the pre- 
liminary hearing was already an established pro- 
cedure of Federal parole; however, the circuit court 
supplemented it with more concrete due process rights. 
He further observed that the significant aspect of 
the court’s decision “was not the denial of constitu- 
tional due process at revocation, for this effected no 
change,” but the right to a preliminary hearing as 
required due process before possible return to prison 
(pp. 50-52). A national survey conducted prior to 
Morrissey confirmed that most state parole boards 
were not conducting preliminary hearings (ABA, p. 
131). A survey conducted a year after Hyser revealed 
that approximately seven parole jurisdictions did not 
even provide revocation hearings (Newman, p. 52). 


The Significance of Morrissey 


The role of a hearing officer in the parole violation 
process nationally was largely created in the land- 
mark U.S. Supreme Court case of Morrissey v. Brewer 
(1972), a case involving state parole. Those who were 
working in the parole field in the early seventies are 
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well aware of the radical change brought on by Mor- 
rissey in most jurisdictions. One source (Singer, 1972, 
p. 728) referred to the case as “by far the most sig- 
nificant decision thus far in correctional law.” Both 
the U.S. District Court and the Court of Appeals, 
whose holdings were overturned in Morrissey, had 
agreed that the parolees were not entitled to a hear- 
ing before their parole was revoked. The appellate 
court reasoned that parole is a “privilege” that sim- 
ply allows an inmate to serve part of his sentence 
outside of the prison walls. As a result, the “prison 
official must have large discretion in making revo- 
cation determinations, and .. . courts should retain 
their traditional reluctance to iuterfere with disci- 
plinary matters properly under the control of state 
prison authorities” (Morrissey, p. 474-475). 

The Supreme Court said that the parolee is not 
entitled to the “full panoply of rights due a defendant 
in a criminal prosecution” (p. 480), yet the possible 
loss of liberty is a “grievous loss” that calls for an 
“orderly process” (p. 482). Because release on parole 
had become a regular procedure during the previous 
60 years, the court decided that parole could no longer 
simply be considered a privilege but an “established 
variation on imprisonment of convicted criminals” 
(p. 477). 

The circumstances facing petitioner Morrissey were 
probably the norm in many parole jurisdictions at 
that time. If the supervising parole officer deter- 
mined that there was sufficient information that a 
parolee had seriously violated the conditions of pa- 
role, then the officer submitted a violation report to 
a parole board with a recommendation that the pa- 
rolee be returned to prison. At the institution where 
the parolee frequently would be summarily re- 
turned, the parolee had a revocation hearing which 
was almost entirely based on the information pro- 
vided by the parole officer in the violation report. 
The due process rights of the parolee were very lim- 
ited. In a Morrissey footnote, the Court observed that 
in the state of Iowa, out of 540 revocations ordered, 

‘only one was reversed after an institutional hearing 
(p. 476). Prior to Morrissey, the courts had largely 
maintained a hands off policy when it came to cor- 
rections (Pocunier v. Martinez, 1974, p. 235). 


Due Process 


Morrissey radically changed the violation proce- 
dure by adding specific and substantial due process 
rights. The Court was clear that an administrative 
hearing was cailed for rather than a mini-trial. The 
Supreme Court outlined a bifurcated hearing with 
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required steps at each. These rights included the 
parolee being given notice of the hearing which was 
to be timely, notice of the charges, the right to appear 
and present evidence, a limited right to confront ad- 
verse witnesses, a neutral hearing body, and a writ- 
ten statement justifying revocation (pp. 486-489). The 
due process step which most concerns this article is 
in the preliminary hearing stage which is designed 
to determine if there is probable cause to believe that 
the parolee violated the conditions of release. The 
second stage, or the revocation hearing, is conducted 
in order to determine guilt and to make a decision 
with respect to revoking parole. 

The Supreme Court deliberately avoided the ques- 
tion of counsel for indigent parolees (p. 489), how- 
ever, it was later addressed in Gagnon v. Scarpelli 
(1973). In Gagnon, it was up to the parole agency to 
determine the need for appointment of counsel for 
indigent parolees on a “case by case basis” with lim- 
ited guidance from the Court. In fact the Court in- 
dicated “the presence and participation of counsel 
will probably be both undesirable and constitution- 
ally unnecessary in most revocation hearings” (p. 
790). Gagnon additionally, in effect, applied those 
due process rights in Morrissey to probation violators 
and the limited right to counsel outlined in Gagnon 
to parole violators. 


Neutral Party 


In discussing the preliminary hearing in Morris- 
sey, the Court said that it should be conducted “by 
someone not directly involved in the case” (p. 485) 
and that it “need not be a judicial officer” (p. 486). 
The hearing officer could be “someone such as a pa- 
role officer other than the one who has made the 
report of parole violations or has recommended re- 
vocation” (p. 486). Justice Douglas in his dissent ar- 
gued, among other things, that the parole officer, at 
least in Iowa where the case originated, should not 
be a hearing officer because he or she performs law 
enforcement and prosecutorial functions (pp. 497- 
98). 

In addressing the preliminary hearing, the court 
(Morrissey, pp. 486-87) said that 


... the parolee should be given notice that the hearing will 
take place and that its purpose is to determine whether the1 

is probable cause to believe he has committed a parole vio- 
lation. The notice should state what parole violations have 
been alleged. At the hearing the parolee may appear and speak 
in his own behalf; he may bring letters, documents, or indi- 
viduals who can give relevant information to the hearing of- 
ficer. On request of the parolee, a person who has given adverse 
information on which the revocation is to be based is to be 
made available for questioning in his presence. However, if 
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the hearing officer determines that an informant would be 
subjected to risk of harm if his identity were disclosed, he need 
not be subjected to confrontation and cross-examination. 

The hearing officer shall have the duty of making a sum- 
mary, or digest, of what occurs at the hearing in terms of the 
responses of the parolee and the substance of the documents 
or evidence given in support of the parole revocation and the 
parolee’s position. Based on the information before him, the 
officer should determine whether there is probable cause to 
hold the parolee for the final decision of the parole board on 
revocation. Such a determination would be sufficient to war- 
rant the parolee’s continued detention and return to the state 
correctional institution pending the final decision. As in Gold- 
berg, “the decision maker should state the reasons for his de- 
termination and indicate the evidence relied upon... .” 


Morrissey established a legal foundation nation- 
ally for the hearing officer role of parole officer. The 
remainder of this article will examine how the role 
is fulfilled in the Federal jurisdiction. The U.S. pro- 
bation officer is, as in many states, both a probation 
and parole officer. Section 3655 of Title 18, U.S. Code 
(1988, p. 792) outlines the duties of a U.S. probation 
officer. With respect to parole, it states that “[elach 
probation officer shall perform such duties with re- 
spect to persons on parole as the United States Parole 
Commission [the Commission] shall request.” One 
of those duties has been to conduct the preliminary 
hearing which the Commission refers to as the pre- 
liminary interview. The U.S. Parole Commission has 
a Rules and Procedures Manual (1987) which gen- 
erally outlines the duties of the hearing officer. 


The Role of the Hearing Officer 


According to the Commission’s manual, when there 


has not been a new conviction, the parolee is entitled 
to a preliminary hearing to help the Commission 
determine if (1) there is probable cause to believe 
that there was a violation and (2) a revocation hear- 
ing is necessary (p. 199). Once the probation office 
is notified that a parolee is in custody, a probation 
officer is to be designated to conduct the preliminary 
interview, and the interview is to be conducted 
promptly. The rules state that the designated pro- 
bation officer “must not have supervised the parolee 
at any time.” If no probation officer is available who 
has not supervised the parolee, then the Commission 
is to be contacted so that an alternative individual 
might be designated (p. 200). 

In discussing the role of the hearing officer, the 
manual requires that the officer be “an impartial 
fact finder” and restricts the officer from discussing 
the circumstances of the case with the supervising 
officer prior to the preliminary hearing. At the hear- 
ing, the officer “should question all witnesses pres- 
ent, including the parolee and his probation officer 
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if necessary to clear up any unexplained matters that 
bear upon the alleged violations.” A summary report 
is submitted to the Commission which outlines the 
steps of the hearing and the probable cause deter- 
mination as well as a summary of the parolee’s ad- 
justment under supervision and resources available 
if continued under supervision (p. 200). 


The Hearing 


Perhaps the Commission’s “Preliminary Inter- 
view and Revocation Hearing Form” known as form 
F-2 provides the most comprehensive explanation of 
the actual hearing process. The F-2 is used by the 
hearing officer at the time of the preliminary hear- 
ing. During the initial visit with the alleged violator, 
the officer explains from the form the procedures to 
be followed and the parolee’s rights. The parolee is 
to read the form or have it read by the officer. The 
parolee is advised that the hearing can be postponed 
for up to 30 days to obtain an attorney and/or the 
presence of adverse or voluntary witnesses and that 
an attorney will be appointed if the parolee cannot 
afford one. In case of indigence, a brief financial form 
must be completed to request appointment of coun- 
sel, and the form is submitted by the hearing officer 
to the U.S. magistrate for consideration. Contrary 
to the restricted right to an appointed attorney in 
Gagnon, the Federal parolee is automatically ap- 
pointed counsel if he or she requests it and cannot 
afford to retain an attorney. 

The process is basically the same at either the 
initial hearing or a postponed one. A copy of the 
charges or allegations will be provided to the parolee 
and then read to the parolee, and the supporting 
documentation will be disclosed and explained. The 
parolee is to admit or deny each allegation and initial 
on the charge sheet (the warrant application) that 
admission or denial. An explanation can be provided 
to the hearing officer as to each of the allegations. 
The supervising probation officer is usually present 
at the postponed hearing along with the parolee’s 
attorney and any appropriate witnesses. 

If the parolee did not have any new convictions 
(convictions normally would eliminate the need for 
the preliminary hearing), and if the parolee denied 
all allegations, then there is a right to a community 
revocation hearing rather than an institutional re- 
vocation hearing which usually would be held at the 
prison if the parolee were subsequently ordered re- 
turned by the Commission. A copy of the F-2 is pro- 
vided the parolee at the end of this first stage. 

On the warrant application (1987) which is the 
document of the actual written allegations, there is 
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a capsule summary of the preliminary interview pro- 
cess: 


You shall, unless you have been convicted of a new offense, 
be given a preliminary interview by an official designated by 
a Regional Commissioner to determine if there is probable 
cause to believe that you have violated the conditions of your 
>elease, and if so, whether to release you or hold you for a 
revocation hearing. 

At your preliminary interview and any subsequent revo- 
cation hearing you may present documentary evidence and 
voluntary witnesses on your behalf, and, if you deny the charge(s) 
against you, you may request the presence of those who have 
given information upon which charge(s) are based. Such wit- 
nesses will be made available for questioning unless good cause 
is found for their non-appearance. 

You may be represented by an attorney or other represen- 
tative of your choice, or, if you are unable to pay for counsel, 
an attorney will be provided by the U.S. District Court if you 
= and promptly return a Form CJA-22 to a U.S. Probation 

cer. 


Once the hearing has been completed, the officer 
must make a determination as to probable cause on 
each charge. A report is submitted to the Commis- 
sion with a copy to the parolee which has the findings 
and other information noted above. It is emphasized 
that the officer’s findings are only that and that the 
Commission makes an independent determination 
as to probable cause. 


The Economic Advantage 


The economic advantages of having the probation 
officer conduct the preliminary hearings are obvious. 
Most parole boards have relatively small, centralized 
staffs who would be greatly taxed to conduct frequent 
hearings throughout their jurisdictions. Not only can 
the probation officer perform the function more eco- 
nomically, but also in most cases in a more timely 
fashion due to the close proximity of the officer to 
the violator. 

In its cases, the Supreme Court frequently ad- 
dresses the consequences, including economic ones, 
of its decisions. The court in Morrissey (p. 490) stated 
that the required due process steps “should not im- 
pose a great burden on any State’s parole system.” 
In declining to rule in Gagnon (p. 778) that counsel 
should be appointed in all violation cases, the court 
noted that “the financial cost to the State—for ap- 
pointed counsel, counsel for the State, a longer re- 
cord, and the possibility of judicial review—will not 
be insubstantial.” The Court noted that in the mid- 
1960’s there were about 20,000 adult revocations. 
By 1986 (Sourcebook, 1987, p. 528), the number of 
parole and other conditional release violators had 
reached 71,184. The number of preliminary hearings 
conducted by U.S. probation officers from October 1, 
1987 until September 30, 1988 was 1,965 (Wooten, 
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1988). Even at a very conservative travel cost to the 
Commission of $100 per hearing, the annual savings 
would be approximately $200,000 by having US. 
probation officers conduct the hearings. 


Conclusions 


The role of a hearing officer is one of substantial 
change for most parole and probation officers who 
are comfortable with the normal functions of super- 
vision and presentence investigations. Traditionally 
the probation officer has been accustomed to working 
with guilty clients, whether during the presentence 
investigation or in the routine supervision of pro- 
bationers and parolees. As a hearing officer, how- 
ever, it is necessary to operate in a totally different 
context in which there is a presumption of innocence 
rather than of guilt. 

One of the more challenging aspects of the role is 
to have to sit in judgment of colleagues’ allegations 
and remain totally objective and fair to both sides. 
Another challenge is to diplomatically deal with at- 
torneys who are used to the adversary forum of a 
court but not the more limited due process proce- 
dures of an administrative hearing. Not insignifi- 
cant are the savings to the public as well as timely 
community hearings granted to the parolee. It ap- 
pears that probation and parole officers have lived 
up to the challenges of Morrissey and Gagnon for 
more than 15 years without having the role of being 
the hearing officer ever successfully challenged in 
the Supreme Court. In spite of this apparent success 
in fulfilling the role of hearing officer, this respon- 
sibility is conspicuous in its absence from the liter- 
ature describing probation officer functions. 
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Defense Advocacy Under the Federal 
Sentencing Guidelines 


By BENSON B. WEINTRAUB, ESqQ.* 


Introduction 


N THE wake of Mistretta v. United States, 109 
[sce 647 (1989), it is evident that the role of 
defense counsel has changed dramatically. 
Consequently, it is important for the defense bar to 
respond to the congressional mandate set forth in 
the Sentencing Reform Act of 1984 and the Sen- 
tencing Act of 1987, as validated by the Supreme 
Court in Mistretta, to best serve the interests of de- 
fendants who stand accused of committing Federal 
offenses. 

This article sets forth the duties and responsibil- 
ities of defense counsel in effectively representing 
clients in all phases of the criminal process under 
the Federal system of guideline sentencing. The sa- 
lient features of this article include practice-oriented 
tips on arguing for downward departures, avoiding 
upward departures, negotiating plea agreements un- 
der the guidelines, and procedures to be employed 


in connection with the presentence and sentencing 
stages of a Federal criminal case. 


“Creative” Departures 
Background 


The analytical starting point for the discussion of 
departures from the guidelines is the statutory au- 
thorization, 18 U.S.C. § 3553(b) (Supp. 1988), which 
states, in relevant part: 


(b) Application of Guidelines in Imposing a Sentence.— 
The Court shall impose a sentence of the kind, and within the 
range, referred to in subsection (a)(4) unless the Court finds 
that there exists an aggravating or mitigating circumstance 
of a kind, or to a degree, not adequately taken into consider- 
ation by the Sentencing Commission in formulating the Guide- 
lines that should result in a sentence different from that 
described. In determining whether a circumstance was ade- 
quately taken into consideration, the Court shall consider only 
the Sentencing Guidelines, Policy Statements, and official 
commentary of the Sentencing Commission .. . 


*Benson B. Weintraub is a partner in the law firm of 
Sonnett Sale & Kuehne, P.A. whose national practice is lim- 
ited to guideline sentencing, direct appeals, and habeas cor- 
pus litigation. Mr. Weintraub represented the National 
Association of Criminal Defense Lawyers, Amicus Curiae, 
in Mistretta v. United States, 109 S.Ct. 647 (1989) and in multi- 
district challenges to the guidelines. 


In addition, should the court make an upward or 
downward departure from the guideline range which 
is otherwise indicated, “the specific reason for the 
imposition of a sentence different from that de- 
scribed” shall be stated on the record at the time of 
sentencing. 18 U.S.C. § 3553(c) (Supp. 1988). Par- 
enthetically, the Sentencing Act of 1987, Pub. L. 100- 
182, Dec. 7, 1987, 101 Stat. 1266, 1269, 1270, mod- 
ified the Sentencing Reform Act of 1984 by requiring 
judges to state their reasons for imposing a partic- 
ular sentence only where the guideline range itself 
exceeds 24 months. 

Although the highly structured guidelines sub- 
stantially limit the exercise of judicial discretion, the 
legislative history nonetheless makes clear that: 


The Sentencing Guidelines system will not remove all the 
Judge’s sentencing discretion. 'nstead, it will guide the Judge 
in making [a] decision on the appropriate sentence. 


S. Rep. 225, 98th Cong., 1st Sess., 51 (1983). The 
section-by-section analysis of subsection (b)’s legis- 
lative history clarifies that departure authority is 
available to provide “the flexibility necessary to as- 
sure adequate consideration of circumstances that 
might justify a sentence outside the Guidelines.” Jd. 
at 78. The Senate report references the rejection of 
language submitted by Senator Mathias which would 
have provided extremely broad departure authority. 
Its rejection of such broad authority was based on 
the belief that it would create an unworkable “vol- 
untary” guidelines system. Jd. at 79. The rejection 
of this broad authority does not, however, indicate 
acceptance of only narrow departure authority.! 

As applied in practice, the statutory authorization 
for guideline departures is an invitation to counsel 
for employment of unique and creative arguments in 
favor of mitigating departures or for the prosecutor 
to argue in favor of aggravation. In determining 
whether the Commission adequately considered a 
proffered guideline departure “of a kind, or to a de- 
gree” not addressed by the Commission, the Com- 


1The preceding paragraph was adopted from an article by Samuel J. Buffone, 
Departures from the Federal Sentencing Guidelines, published in “Defense Advocacy 
Under the New Federal Sentencing Guidelines” (ABA Conference Course Materials, 
January 21-22, 1988). 
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mission’s non-binding policy statements and 
commentary are instructive.” 


How to Argue for Downward Departure 


To the extent not otherwise covered by official 
Sentencing Commission pronouncements on miti- 
gators or aggravators, defense counsel is completely 
free to advance innovative, case-specific grounds for 
downward departure in appropriate situations. 

While case law is rather sparse, some courts have 
addressed the guidelines’ application in the context 
of departures. In United States v. Pipich, 688 F.Supp. 
191 (D.Md. 1988), 1 Fed. Sent. R. 120,? defense coun- 
sel successfully argued for a departure from the 
guidelines 


on the ground that an exceptional military service record such 
as that possessed by the Defendant is a factor that satisfies 
the departure language of 18 U.S.C. § 3553(b), which provides 
that a Court may depart from the Guideline sentence other- 
wise required by Section 3553(a)(4) when it finds that ‘there 
exists an aggravating or mitigating circumstance of a kind, 
or to a degree, that was not adequately taken into consider- 
ation by the Sentencing Commission in formulating the Guide- 
lines that should result in a sentence different from that 
described.’ 
Id. at 192. The court held, at 192-193: “Therefore, 
from the lack of any discussion of military service 
history, the Court determines that the Commission 
did not at all take into account a Defendant’s mili- 
tary record as a factor in formulating the Guidelines, 
and that is one that could result in a sentence dif- 
ferent from the Guidelines.” Jd. (downward depar- 
ture granted). 

In United States v. Zephier, Case No. CR-88-40014- 
01 1 Fed. Sent. R. 304 (D.S.D. 1988), an assault charge 
arising from a stabbing incident during a drunken 
fight (indicating a guideline range of 37-46 months 
imprisonment) resulted in a downward departure of 
15 months because of the victim’s aggressive conduct 
toward defendant’s brother. The court noted that 


2For a discussion of specific limitations on the applicability of departures, See U.S. 
Sentencing Commission Guidelines Manual at § 5K2.0-.14 relating to “Grounds for 
Departure,” “Death,” “Physical Injury,” “Extreme Psychological Injury,” “Abduction or 
Unlawful Restraint,” “Property Damage or Loss,” “Weapons and Dangerous Instru- 
mentalities,” “Disruption of Governmental Function,” “Extreme Conduct,” “Criminal 
Purpose,” “Victim’s Conduct,” “Lesser Harms,” “Coercion and Duress,” “Diminished 
Capacity,” and “Public Welfare” (policy statements). 

3Federal Sentencing Reporter is a monthly publication by the Vera Institute of 
Justice (377 Broadway, New York, New York 10013), and all members of the court 
family should subscribe to it for current guideline cases and related articles. 

4This author served as co-counsel in United States v. Michael K. Deaver, Crim. 
No. 87-96 (D.D.C.), where the defendant, President Reagan’s former deputy chief of 
staff, was convicted on multiple perjury counts in a non-guideline case. A 2-day pre- 
sentence evidentiary hearing was held with respect to the correlation between chronic 
alcoholism, cognitive functions, and the defendant’s real offense conduct. Due, in sig- 
nificant measure, to the disease of alcoholism, the defendant’s voluntary treatment, 
and perhaps the correlation between the perjury convictions and the defendant’s cog- 
nitive functions, a non-custodial sentence of 3 years probation with special conditions 
was imposed. 


§ 5K2.10 permits departure where the “victim’s 
wrongful conduct contributed significantly to pro- 
voking the offense behavior” and where the defen- 
dant has no criminal record. 

Section 5K2.13 relating to “Diminished Capacity” 
states that diminished mental capacity not resulting 
from voluntary use of drugs or other intoxicants may 
warrant a lower sentence. Jd. For the drug addict or 
alcoholic offender whose disease and chemical de- 
pendency substantially motivated the offense con- 
duct, the Commission’s rejection of the “Disease 
Concept” must be challenged. The mainstream of 
medical literature, and to some extent legal doctrine, 
indicates that alcoholism and addiction are not vol- 
untary; hence, the disease of alcoholism and addic- 
tion should not be deemed exempt from the departure 
ground premised upon “Diminished Capacity.” Cf., 
U.S. Sentencing Commission Guidelines Manual at 
§ 5H1.4 (“Physical Condition, Including Drug De- 
pendence and Alcohol Abuse”).* 

Where, as here, the Commission’s rules defy any 
concept of reasonableness and are arbitrary, capri- 
cious, or an abuse of discretion, important analogies 
may be drawn between the rulemaking functions of 
traditional agencies and those of the Sentencing 
Commission. 

In this context, it is well-settled that alcoholism, 
or by clinical analogy, addiction, is a “disease.” See, 
e.g., American Psychiatric Association, Diagnostic 
and Statistical Manual of Mental Disorders (““DSM- 
III-R”) (1987). Alcoholism has been characterized as 
a “disease” since at least the mid-19th century. See, 
Sir William Osler, M.D., The Principles and Practice 
of Medicine, Birmingham Publishers [The Classics 
of Medicine Library] 1978 Ed. at 1004 (circa 1850). 
Moreover, mainstream medical literature presumes 
that alcoholism and addiction are diseases. See U.S. 
Department of Health and Human Services (Na- 
tional Institute on Alcohol Abuse and Alcoholism), 
Alcoholism: An Inherited Disease (1985). Without 
depreciating the significance, and perhaps validity 
of the Commission’s perception of alcoholism/add- 
iction and its correlation to crime in a predictively 
significant manner, Guidelines Manual at § 5H1.4, 
the Commission’s rule exempting “voluntary” use of 
intoxicants is arbitrary, capricious, and an abuse of 
discretion because an addict/alcoholic’s use of such 
chemicals is clinically “involuntary.” 

The legally significant point is that the Sentenc- 
ing Commission, while technically not an executive 
agency, is subject to the Notice and Comment pro- 
visions of the Administrative Procedure Act, 28 U.S.C. 
§ 994(x), and the Commission also enjoys other in- 
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dicia of executive agency constitution arguably 
bringing it within the scope of the “right of review” 
section of the Administrative Procedure Act, 5 U.S.C. 
§ 706. 

Interestingly, in all of the guidelines litigation in 
the lower courts as well as in Mistretta, the United 
States consistently took the position that notwith- 
standing the enabling legislation characterizing the 
location of the Sentencing Commission in the judi- 
cial branch, because the Commission displays all of 
the incidents normally associated with an executive 
agency, it must be considered an agency within the 
executive branch. See Brief for the United States in 
Mistretta (“The Commission thus performs a type of 
rulemaking function that has regularly been as- 
signed to administrative agencies exercising the ex- 
ecutive power.”), Id. at 34 (footnote omitted). See 
generally 5 U.S.C. § 706(2)(A) (“The reviewing Court 
shall ... hold unlawful and set aside agency action, 
findings, and conclusions found to be arbitrary, ca- 
pricious, an abuse of discretion, or otherwise not in 
accordance with law”). Yet, the judiciary is generally 
immune from APA scrutiny. That fact notwithstand- 
ing, Justice Blackmun’s majority opinion in Mis- 
tretta underscored the unique, flexible, and practical 
considerations of the Sentencing Commission. 

Defense counsel must, therefore, employ unique 
and creative arguments to challenge the validity of 
Commission rules where the rules appear to preclude 
downward departures on any given set of facts and 
represents an agency determination that is arbi- 
trary, capricious, or an abuse of discretion. The Mis- 
tretta Court went to great lengths to distinguish the 
Commission’s rulemaking functions by holding 
“whatever constitutional problems might arise if the 
powers of the Commission were vested in a Court, 
the Commission is not a Court, does not exercise 
judicial power, and is not controlled by or account- 
able to members of the Judicial Branch. The Com- 
mission, on which members of the judiciary may be 
a minority, is an independent agency in every relevant 
sense.” Mistretta v. United States, 109 S.Ct. 647 (1989). 
(emphasis supplied). 


5QOn March 3, 1989, the Sentencing Commission published Notice of Proposed 
Amendments and Additions to the Guidelines, Policy Statements and Commentary. 
The proposed amendment to § 2D1.6 will, if adopted, generally correlate the offense 
conduct with the drug quantity table from § 2D1.1(a)(3). 

6See, § Ill, infra. 

7 See generally, United States v. Nuno-Huizar, 859 F 2d 85 (9th Cir. 1988), 1 Fed.SentR. 
318; United States v. Riddell, F Supp. ____(E.D.Ky.. 1988), 1 Fed.Sent.R. 198; United 
States v. King, 849 F.2d 1259 (9th Cir. 1988), 1 Fed.Sent.R. 128. 
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Avoiding Upward Departures 


Sentencing courts may seek to impose upward de- 
partures above the indicated guideline range for par- 
ticularly aggravating offense factors. In such 
situations, defense counsel must be ever vigilant in 
challenging the validity of upward departures, cre- 
ate as favorable a record as possible in the district 
court for purposes of appeal, and challenge such up- 
ward departures through direct appeals under 18 
U.S.C. § 3742 (Supp. 1988). Hence, the ability to de- 
part is a double-edged sword. 

Reported case law regarding departures has gen- 
erally been in the context of upholding a sentencing 
judge’s upward departure. This presents a myriad of 
due process considerations. 

In United States v. Correa-Vargas, 860 F.2d 35 
(2d Cir. 1988), the defendant pled guilty to supersed- 
ing information charging one count of using a com- 
munication facility in the commission of a drug offense 
(telephone count). 21 U.S.C. § 843(b) has an ex- 
tremely low base offense level (12) and is not cor- 
related to the Drug Quantity Table applicable to 
other narcotics offenses.® The Second Circuit upheld 
the sentencing judge’s upward departure based upon 
the amount of drugs at issue in this case, 20 kilo- 
grams of 87 percent pure cocaine. “Based on the clear 
language . . . the District Court is free to take quan- 
tity into account as an aggravating circumstance in 
sentencing telephone-count offenses even though it 
is not mentioned in Sentencing Guidelines § 2D1.6, 
but is a characteristic factor for other drug related 
offenses.” 860 F.2d at 38. However, the court noted 
“there was no plea agreement with stipulated facts 
in this case.” 860 F.2d at 39.° Of little consolation is 
the court’s conclusion that “we do not think that 
quantity will be an aggravating circumstance in ev- 
ery telephone-count case.” 860 F.2d at 39. See also 
United States v. Guerrero, 863 F.2d 245 (2d Cir. 1988), 
1 Fed. Sent. R. 344 (amount of drugs involved in 
same scheme or plan as offense of conviction is prop- 
erly calculated into base offense level, or, alterna- 
tively, upward departure based on amount of narcotics 
would be sustained); United States v. Burns, Crim. 
No. 88-0302, 1 Fed. Sent. R. 331 (D.D.C. 10/14/88) 
(upward departure warranted on grounds that 
guidelines do no‘ sufficiently weigh the duration or 
seriousness of offense conduct).” 

Similarly, in United States v. Ryan, 866 F.2d 604, 
(3d Cir. 1989), the defendant was convicted after 
trial of simple possession of a controlled substance 


‘in violation of 21 U.S.C. § 844(a). He was acquitted 


> 
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on the more serious distribution charge under 21 
U.S.C. § 841(a)(1). The applicable guideline range 
indicated a sentence of 0-6 months based upon 10.32 
grams of “crack” cocaine. However, the judge im- 
posed a sentence of 10 months imprisonment fol- 
lowed by 1 year of supervised release. On appeal, 
the defendant contended that the judge erred in de- 
parting from the indicated guideline range. The up- 
ward departure was justified by (1) the amount of 
drugs in Ryan’s possession, i.e., more than 10 grams; 
(2) the purity of the drugs; and (3) the packaging of 
the drugs in multiple separate bags, ostensibly in- 
dicating an intent to distribute, notwithstanding 
Ryan’s acquittal on the possession with intent to 
distribute count. The Third Circuit affirmed the con- 
viction and sentence. 

This genre of cases is not unlike the “double count- 
ing” cases reminiscent of the parole system. Tradi- 
tional judicial rationalization for upholding double 
counting claims against the Parole Commission re- 
lated to the fact that the parole guidelines provided 
a minimum threshold, for example of drug quanti- 
ties, in assessing the offense severity level. Where 
the amount of drugs at issue so substantially ex- 
ceeded the minimum threshold, reviewing courts have 
universally upheld double counting.*® The same prob- 
lems frequently arise in the RICO context. In Prov- 
enzano v. United States Parole Commission, —_ 
F.Supp. ___, 1988 Westlaw 130662 (D.Kan. 1988), 
this author was successful in obtaining a remand to 
the Parole Commission in habeas proceedings on the 
double counting issue to determine whether the same 
reasons were used both to rate the underlying offense 
conduct and then to use such conduct as a reason for 
a decision above the indicated guideline range. In 
most cases, however, double counting claims against 
the Parole Commission are unsuccessful. However, 
none of the reported cases under the Federal Sen- 
tencing Guidelines thus far appear to have raised 
the double counting claim in a direct and substantial 
way. This is yet another example of the creative and 


8Double counting refers to the practice of using the relevant offense conduct (e.g., 
amount of drugs) to rate the offense severity level in the first instance and then once 
again to use that same factor in justifying a decision substantially above the guideline 
range otherwise indicated. 

9In cases where a defendant has provided substantial assistance to the United 
States, the court maintains inherent authority to impose a sentence below a mandatory 
minimum established by statute. 18 U.S.C. § 3553(e). However, courts can only act 
upon a motion of the Government. Similarly, amended Rule 35(b), F.R.Cr.P. provides 
for a reduction of sentence—upon the motion of the Government only—within 1 year 
of the date of sentencing to adequately reward a defendant for cooperation or “changed 
circumstances,” a euphemism for cooperation. See generally United States Sentencing 
Commission Guidelines Manual at § 5K1.1 and commentary thereto. To the extent that 
aclient provides forthright cooperation yet the Government declines to invoke § 3553(e) 
and/or Rule 35(b) (Supp. 1988), a Petition for Writ of Mandamus may be indicated. 


innovative legal arguments which counsel must em- 
ploy in both the trial and appellate courts. 


Developing a Theory of Sentencing 


It is critical for counsel to develop a “theory of 
sentencing” in much the same way that counsel ad- 
vances a “theory of the case” at trial. If a case pro- 
ceeds to trial, the theory of sentencing must be borne 
in mind so as not to be inconsistent with the theory 
of the case. Conversely, in plea situations, defense 
counsel must seek to sensitize both the assistant 
United States attorney as well as the United States 
probation officer to grounds for downward departure 
and perhaps obtain a non-binding stipulation from 
the Government acknowledging such departure 
grounds to develop a “theory of sentencing” at the 
earliest possible opportunity, including the Rule 11 
proceeding. The United States probation office, as 
an adjunct of the court, will advise the sentencing 
judge through official channels (presentence inves- 
tigation report and/or perhaps ex parte meetings) as 
to possible grounds for departure (upward or down- 
ward). For that reason, counsel must work closely 
with the probation officer in sensitizing him or her 
to downward departure grounds not contemplated or 
adequately considered by the Commission in devel- 
oping the guidelines. For example, the entire range 
of “syndrome” evidence may be sufficient to consti- 
tute grounds for downward departure, i.e., battered 
woman syndrome, post-traumatic stress disorder 
syndrome, etc. It is incumbent upon counsel in guide- 
line sentencing to develop a theory of sentencing 
with an eye toward establishing downward depar- 
tures short of cooperation.® 

In an excellent commentary on the scope of ap- 
pellate review of a court’s refusal to depart above or 
below the guidelines, Professor David Yellen pre- 
sents a persuasive argument in favor of such a re- 
view process under 18 U.S.C. § 3742. See, Yellen, 
“Appellate Review of Refusals to Depart, 1 Fed.Sent.R. 
264 (Oct. 1988). Even though the Department of Jus- 
tice has stated that a sentence “is not appealable by 
either the Government or the Defendant .. . if one 
party or the other requested a sentence outside the 
Guidelines which the Court declined to impose,” there 
is no authority for that proposition. See, Prosecutors 
Handbook on Sentencing Guidelines” 75 (prepared 
by the U.S. Department of Justice, Nov. 1, 1987). 
Professor Yellen states that Congress, in imple- 
menting certain sentencing appeals under § 3742, 
did not consciously consider or object to appellate 
review of refusals to depart. 


4 


Negotiating Effective Plea Agreements Under 
the Federal Sentencing Guidelines 


No other issue arising under the guidelines has 
received more scrutiny and attention from the bar 
than the matter of plea agreements. Each case must 
be evaluated on an individualized basis to determine 
the benefits and liabilities of pleading guilty irre- 
spective of issues of proof. The guidelines are in- 
tended to reflect the “heartland” concept of “real 
offense conduct” behind an indictment or informa- 
tion. Therefore, the new sentencing scheme requires 
a careful examination of the benefits and drawbacks 
associated with any decision to go to trial or to plead 
guilty. In that regard, it is, perhaps, obvious that 
trial attorneys should consult with counsel proficient 
in the application of sentencing guidelines well be- 
fore any adjudication obtains. 

Many attorneys labor under a gross misconception 
that implementation of a guideline system of sen- 
tencing will automatically trigger more trials. While 
there may be some validity to this reflexive conclu- 
sion, careful study of the guidelines, policy state- 
ments, and pronouncements by the Department of 
Justice make it equally evident that there is sub- 
stantial flexibility and latitude for the negotiation 
of favorable plea agreements from the defense per- 
spective in certain cases. 

One potential benefit of going to trial is that counts 
upon which the defendant is acquitted will not gen- 
erally be considered in computing the guidelines. 
Yet, a conviction on a conspiracy count will, by def- 
inition, generally encompass the “real offense con- 
duct” of the substantive counts on which the defendant 
may have been acquitted. See U.S. Sentencing Com- 
mission Guidelines Manual at § 2X1.1(a) and com- 
mentary thereto which states “the base offense level 
will be the same as that for the object offense which 
the Defendant solicited, or conspired or attempted 
to commit .. .” However, if the defendant was con- 
victed of conspiracy or solicitation and also for the 
completed offense, the sentence for the conspiracy or 
solicitation shall be imposed to run concurrently with 
the sentence for the object offense, except in cases 
where it is otherwise provided for by the guidelines 
or by law. 28 U.S.C. § 994(a)(2). 

On the other hand, carefully drafted plea agree- 
ments may limit the defendant’s exposure through 
the dismissal of charges or an agreement not to pur- 
sue other potential charges. In that sense, an agree- 
ment may effectively set a “cap” for the defendant’s 


10See Note 6, supra for proposed amendments to § 6B1.2. 
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guidelines or statutory sentence exposure. The Sen- 
tencing Commission has promulgated a policy state- 
ment governing the use of plea agreements which is 
set forth below: 


§ 6B1.2 Standards for Acceptance of Plea Agreements 
(Policy Statement) 


(a) In the case of a plea agreement that includes the dismissal 
of any charges or an agreement not to pursue potential charges 
(Rule 11(e)(1)(A)], the Court may accept the agreement if the 
Court determines, for reasons stated on the record, that the 
remaining charges adequately reflect the seriousness of the 
actual offense behavior and that accepting the agreement will 
not undermine the statutory purposes of sentencing. 


(b) In the case of a plea agreement that includes a nonbinding 
recommendation [Rule 11(e)(1)(B)], the Court may accept the 
recommendation if the Court is satisfied either that: 


(1) The recommended sentence is within the applicable Guide- 
line range; or 

(2) The recommended sentence departs from the applicable 
Guideline range for justifiable reasons. 


(c) In the case of a plea agreement that includes a specific 
sentence [Rule 11(e)(1)(C)], the Court may accept the agree- 
ment if the Court is satisfied either that: 


(1) The agreed sentence is within the applicable Guideline 
range; or 


(2) The agreed sentence departs from the applicable Guideline 
range for justifiable reasons. 


Id.!° Further, defense counsel is encouraged to in- 
corporate factual stipulations into plea agreements 
to assist the court in perfecting an appropriate record 
for acceptance of the plea in accordance with § 6B1.4 
of the Guidelines Manual. That section states that 
a plea agreement may be accompanied by a written 
stipulation of facts relevant to sentencing. Except to 
the extent that a party may be privileged not to 
disclose certain information, the stipulation shall 
(1) set forth the relevant facts and circumstances of 
the actual offense conduct and offender character- 
istics; (2) not contain misleading facts; and (3) set 
forth with meaningful specificity the reasons why 
the sentencing range resulting from the proposed 
agreement is appropriate. Jd. 

It is important to pause at this juncture to ex- 
amine the role of the United States probation officer 
in assisting the court in its application of the guide- 
lines. Although counsel for the parties may reach a 
specific plea agreement appearing to comply with 
§ 6B1.2 and include factual stipulations under § 6B1.4, 
the United States probation office frequently serves 
as the “spoiler” for a plea agreement which each side 
otherwise seeks depending upon the U.S. probation 
officer’s knowledge of the case and interpretation of 
the relevant policy statements issued by the Com- 
mission in the context of plea agreements. Moreover, 
the new presentence investigation (PSI) format con- 
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tains a section relating to the effect of a plea agree- 
ment on application of the guidelines. 

Therefore, simply because defense counsel and the 
prosecutor reach a meeting of the minds, unless the 
U.S. probation officer is persuaded that “the re- 
maining charges adequately reflect the seriousness 
of the actual offense behavior and that accepting the 
agreement will not undermine the statutory pur- 
poses of sentencing,” § 6B1.2(a), and that the factual 
stipulations do not “contain misleading facts,” 
§ 6B1.4(a)(2), a substantial risk remains as to whether 
the sentencing judge, following the advice and rec- 
ommendation of the U.S. probation officer, will ac- 
cept the plea subject to the terms negotiated by the 
parties.'! 

On November 1, 1987, the effective date of the 
guidelines, the Department of Justice issued the 
Prosecutor’s Handbook On Sentencing Guidelines And 
Other Provisions Of The Sentencing Reform Act Of 
1984./2 This book sets forth guidelines for assistant 
United States attorneys in entering plea agreements 
and, with some consolation to the defense bar, ac- 
knowledges that: 


the prosecutor is in the best position to assess the strength of 
the Government’s case and enjoys broad discretion in making 
judgments as to which charges are most likely to result in 
conviction on the basis of the available evidence. For this rea- 
son, the prosecutor entering into a charge bargain may enjoy 
a degree of latitude that is not present when the plea bargain 
addresses only sentencing aspects. 


Id. at 47. The Prosecutor’s Handbook notes that “sub- 
ject to [the above] constraints, however, the Depart- 
ment encourages the use of stipulations accompanying 
plea agreements to the extent practicable.” Jd. at 49. 
The department’s guidelines, however, set forth a 
bureaucratic procedure for obtaining approval of plea 
agreements. Jd. at 49-50. 

The Prosecutor's Handbook addresses both “charge 
bargaining” and “sentence bargaining.” Jd. at pp. 41- 
50. Such plea agreements, however, must be consis- 
tent with the standards for acceptance of agreements 
set forth in the United States Sentencing Commis- 
sion Guidelines Manual. Whether or to what extent 
this commitment represents a genuine policy re- 


11 Although the legislative history states that “some critics expressed the concern 
that a Sentencing Guidelines system will simply shift discretion from the sentencing 
Judges to prosecutors,” S.Rep. No. 225, 98th Cong., 1st Sess. 63 (1983), in practice, the 
enormous shift of the exercise of discretion to the U.S. probation officer is perhaps more 
drastic than the shift of discretion to the prosecutor. 

12Qn March 13, 1989, the Department of Justice supplemented the Prosecutor's 
Handbook through the “Thornburgh Memorandum” further defining plea bargaining 
practices under the guidelines. 

13The stipulations may include an acknowledgment of the assistant U.S. attorney 
that a charge is not “readily provable” so as to take the unadjudicated conduct outside 
the scope of rel it offense behavior. Id. at 46-47. 


mains to be tested. These considerations notwith- 
standing, counsel must always consider the practical 
aspects of reaching a plea agreement for acceptance 
by the court, particularly with respect to the role of 
the U.S. probation officer. Plea agreements under 
Rule 11, of course, may include binding or non-bind- 
ing stipulations with respect to (1) departure issues; 
(2) a sentencing recommendation; (3) a recommen- 
dation for a two-point downward adjustment for “ac- 
ceptance of responsibility,” § 3E1.1, and (4) other 
outcome determinative material facts upon which 
the guidelines and/or departure will be based. 

Suffice to note that the court’s acceptance of plea 
agreements, subject in most cases to the concurrence 
of the U.S. probation officer, is predicated upon rel- 
atively “loose standards,” Prosecutor's Handbook at 
42, and subject to a judicial test which is generally 
easy to meet, i.e., “for justifiable reasons.” §§ 6B1.2(b)- 
(c). From a practice-oriented perspective, it is advis- 
able to artfully draft plea agreements and factual 
stipulations incorporated therein largely parallell- 
ing the language of the applicable guideline sections 
and the Prosecutor's Handbook.'* 

In effectively negotiating favorable plea agree- 
ments from the defense perspective, particularly white 
collar cases and offenses involving defendants with 
relatively low culpability, it may be advisable to 
commence the plea bargaining process while your 
client is under investigation and before the return 
of charges. In this way, the plethora of potentially 
damaging paperwork and investigative agencies’ 
records may not be fully developed or even reach the 
U.S. probation office, U.S. attorney’s office, or the 
court. As a practical matter, in appropriate situa- 
tions it may be advisable to enter a guilty plea to 
information containing a litany of stipulated facts 
which are not “misleading” and, at that point in the 
investigation, fairly and adequately represent the 
overall seriousness of the underlying real offense 
conduct. A client’s interest may be well served by 
exploring such options where the client knows he or 
she is under pre-indictment investigation. This may 
serve, in the long run, to limit a defendant’s exposure 
during the penalty phase of the case. 

In conclusion, plea agreements tailored to the facts 
of the particular case and which are artfully drafted 
may well serve a client’s best interest rather than 
facing the substantial risks associated with going to 
trial and being convicted for offense conduct indi- 
cating a substantially higher guideline range than 
that which may be negotiated with the prosecutor, 
validated by the U.S. probation officer, and accepted 
by the court. Hopefully, the guidelines will provide 


sufficient flexibility so as to avoid a complete break- 
down of the plea bargaining process by which almost 
90 percent of criminal convictions in United States 
district courts are obtained. 


Pretrial, Presentence, and Sentencing 
Litigation Issues: Substance and Procedure 


Introduction 


At the outset, one item of consolation is war- 
ranted: Mistretta is not the begin-ail and end-all of 
sentencing guidelines litigation nor does it impact— 
in a material and substantial way—upon guideline 
application litigation. Mistretta was decided on rel- 
atively narrow grounds (separation of powers and 
excessive delegation), and there are a litany of other 
statutory and constitutional claims to be asserted in 
further challenges to the application of the guide- 
lines. 

The purpose of this section is to provide counsel 
with practice-oriented tools forming the sentencing 
advocate’s arsenal for “damage control” under a 
guidelines system characterized by relative inflexi- 
bility and Draconian philosophical underpinnings. 

Specifically, this section will provide attorneys with 
a guide as to the “do’s and don’ts” of representation 
under the Federal system of guideline sentencing. 


Pre-Indictment or Pre-Adjudication Consideration 
of the Impact of Sentencing Guidelines on Any 
Sanction to Be Imposed 


Once a client is known to have become a target 
or subject of a Federal investigation, it is critical for 
defense counsel to immediately focus upon the pos- 
sible best and worst case scenarios under the guide- 
lines operating under the assumption that a conviction 
will be obtained. Frequently, more can be accom- 
plished during pre-indictment plea negotiations than 
in the post-indictment setting. 


Pretrial Discovery Relevant to Guideline Sentencing 


Although the discovery stage of a criminal case is 
second nature to most lawyers, it is now important 
to file a specific Brady request seeking information 
in mitigation of punishment. All too often, attorneys 
lose sight of the fact that Brady v. Maryland, 373 
US. 83 (1963) was actually a sentencing case so that 
the due process protections established by Brady 


14Interestingly, the Commission, Administrative Office, and Federal Judicial Cen- 
ter have had ongoing disagreements as to which agency should be responsible for 
training specific components of the court family. 

15The author serves as a member of this committee. 
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mandate disclosure not only of material exculpatory 
or impeachment evidence, but evidence in mitigation 
of punishment for use in the penalty phase of the 
case. 

During the pretrial stage of the case, it is prudent 
for counsel to begin developing possible grounds for 
departure below the indicated guideline range should 
a conviction result, in order to maximize the time 
necessary for thorough sentencing preparation. 
Whenever appropriate, professionals from other fields 
should be consulted. These possible departure grounds 
should be incorporated into the “theory of the case” 
if the case proceeds to trial or during plea negotia- 
tions. 


Presentence Procedures 


Traditionally, the sentencing court has been vested 
with broad discretion in determining appropriate 
procedures for sentencing. The Eleventh Circuit has 
consistently held that sentencing should not be turned 
“into a full-scale evidentiary-type hearing.” United 
States v. Stephens, 699 F.2d 534, 537 (11th Cir. 1983); 
United States v. Espinosa, 481 F.2d 553, 556 (5th 
Cir. 1973). See also United States v. Collins Spencer 
Catch-The-Bear, 727 F.2d 759, 762 (8th Cir. 1984). 


Sentencing Procedures and Motion Practice 
Urder the Federal Sentencing Guidelines 


The United States Sentencing Commission, the 
Federal Judicial Center, and the Administrative Of- 
fice of the United States Courts have largely left the 
development of sentencing procedures to the discre- 
tion of each local United States district court.!4 In 
August 1987, Chief Judge James Lawrence King 
(S.D.Fla.) appointed the Sentencing Guidelines Ad- 
ministration Committee for the Southern District of 
Florida, comprised of judges, prosecutors, defense at- 
torneys,'> and probation officers to study the sen- 
tencing guidelines and develop a local rule to govern 
sentencing procedures. On October 16, 1987, follow- 
ing unanimous endorsement by the judges in the 
Southern District, Chief Judge King signed Admin- 
istrative Order 87-50. However, the Committee re- 
convened the day after Mistretta was decided, and 
the Committee was split as to whether material mod- 
ifications should be made to AO 87-50. Changes were 
made and incorporated into Administrative Order 
89-08. 


Presentence Investigation Report (PSI) Disclosure 


Under 18 U.S.C. § 3552(d) (Supp. 1988), there is 
a 10-day minimum period of PSI disclosure man- 
dated by statute. That is, at least 10 days in advance 
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of the scheduled sentencing proceeding, the PSI must 
be disclosed to the defendant, defense counsel, and 
the prosecutor unless the minimum period is waived 
by the defendant. In light of the additional obliga- 
tions and duties imposed upon the parties and United 
States probation office under the Sentencing Reform 
Act, the Sentencing Guideline Administration Com- 
mittee in the Southern District of Florida deter- 
mined that the 10-day disclosure period was 
inadequate. The full court agreed and adopted a rule 
requiring the U.S. probation officer to disclose the 
PSI to the parties at least 25 days in advance of 
sentencing. Counsel must consult with the United 
States probation office in each judicial district to 
determine the time frame for disclosure and to obtain 
a copy of that district’s local rules and procedures. 


Administrative Dispute Resolution With Opposing 
Counsel and United States Probation Following 
Disclosure of the PSI 


Local rules and practice in the Southern District 
of Florida and in most districts throughout the na- 
tion provide for administrative resolution of disputed 
facts material to sentencing through counsel for the 
parties and the U.S. probation officer. This process 


is intended to take place as soon as possible after 
disclosure of the PSI, but in no event later than 10 
days prior to sentencing. Following administrative 
discussion of the disputed sentencing facts or factors, 
the U.S. probation officer shall, to the extent nec- 
essary and practicable, conduct further investiga- 
tion. Following the conference, the U.S. probation 
officer will advise the court, through a written notice 
served contemporaneously upon the parties, as to the 
resolution of facts disputed by either party, and such 
notice will be attached to the PSI as an addendum. 
If such facts or factors are still challenged following 
“mediation,” the U.S. probation officer will advise 
the court as to the factual findings which will be 
required to be made by the court at or prior to the 
imposition of sentence. 

Under Administrative Order 89-08 (S.D.Fla.), the 
“Position of the Parties” pleading must be filed on 
or before the 50th day following the adjudication of 
guilt, 10 days before sentencing on the 60th day. 
However, the presentence procedure contemplates an 
administrative resolution process for disputed facts 
or sentencing factors prior to sentencing. 

Perhaps the most important procedure prepara- 
tory to sentencing is the right of the parties to dis- 
pute information alleged to be inaccurate in the PSI 
or Sentencing Memorandum submitted by either 
party. See, e.g., Parks v. United States, 832 F.2d 1244, 


1246 (11th Cir. 1987) (“Due process protects a De- 
fendant’s right not to be sentenced on the basis of 
false information and invalid premises.”) (pre-guide- 
lines case). The “Resolution of Disputed Factors” is 
addressed in the Guidelines Manual at § 6A1.3. The 
due process right to be sentenced only on the basis 
of information which is accurate and reliable in ev- 
ery material respect is especially significant under 
a guidelines system of sentencing. See Note, How 
Unreliable Factfinding Can Undermine Sentencing 
Guidelines, 95 Yale L.J. 1258 (May 1986). 


The Guidelines Manual establishes a procedure 
for resolving factual disputes. 


§ 6A1.3 
Resolution of Disputed Factors. 


(a) When any factor important to the sentencing determina- 
tion is reasonably in dispute, the parties shall be given an 
adequate opportunity to present information to the Court re- 
garding that factor. In resolving any reasonable dispute con- 
cerning a factor important to the sentencing determination, 
the Court may consider relevant information without regard 
to its admissibility under the Rules of Evidence applicable at 
trial, provided that the information has sufficient indicia of 
reliability to support its probable accuracy. 


(b) The Court shall resolve disputed sentencing factors in ac- 
cordance with Rule 32(a)(1), Fed. R. Crim. P. (effective Nov. 
1, 1987), notify the parties of its tentative findings and provide 
a reasonable opportunity for the submission of oral or written 
objections before imposition of sentence. 


The Sentencing Commission’s Commentary on 
§ 6A1.3 is instructive: 


The Court’s resolution of disputed sentencing factors will usu- 
ally have a measurable effect on the applicable punishment. 
More formality is therefore unavoidable if the sentencing pro- 
cess is to be accurate and fair. Although lengthy sentencing 
hearings should seldom be necessary, disputes about sentenc- 
ing factors must be resolved with care. When a reasonable 
dispute exists about any factor important to the sentencing 
determination, the Court must insure that the parties have 
an adequate opportunity to present relevant information. 
Written statements of counsel or Affidavits of witnesses may 
be adequate under many circumstances. An evidentiary hear- 
ing may sometimes be the only way to resolve disputed issues. 
See United States v. Fatico, 603 F.2d 1053, 1057 n.9 (2d Cir. 
1979). The sentencing Court must determine the appropriate 
procedure in light of the nature of the dispute, its relevance 
to the sentencing determination, and applicable caselaw. 


Id. (emphasis supplied). The resolution of disputed 
factors under § 6A1.3 is subject to further clarifi- 
cation by local rules adopted by each district court. 
As a practical matter, if a party has exhausted ad- 
ministrative resolution with the United States pro- 
bation office and the probation officer certifies the 
unresolved sentencing fact or factors in dispute, it 
is incumbent upon counsel—consistent with the spirit 
and commentary of § 6A1.3(b)—to seek a continu- 
ance of sentencing, if indicated, so that the aggrieved 
party will have an adequate opportunity at a rea- 
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sonable time before imposition of sentence to respond 
to the court’s tentative findings.’® In many cases, the 
disputed facts will be outcome determinative with 
respect to which guideline category applied. 


Burden of Proof and Production at Sentencing 


In guideline and non-guideline cases alike, when- 
ever the defendant disputes and denies the accuracy 
of information before the court which is relevant to 
sentencing, it is the Gov.rnment that must assume 
the burden of proof. The burden of proof incorporates 
two distinct ideas: the burden of production and the 
burden of persuasion. See, e.g.,4J. Wigmore, A Trea- 
tise On The System Of Evidence In Trials At Common 
Law §§ 2485, 2487 (1st ed. 1904). Because the allo- 
cation of the burdens of proof and production are 
closely linked to the issue of what the standard of 
persuasion should be for the burdened party, it is 
essential that the court require the prosecution to 
establish a factual basis for disputed PSi aiiegations. 

The burden of production is a procedural mecha- 
nism that determines the order in which the parties 
must introduce evidence with respect to disputed is- 
sues. See, e.g., McCormick on Evidence § 336 (2d Ed. 
Cleary 1972). Traditionally, sentencing proceedings 
have been committed to the informed, plenary dis- 
cretion of the sentencing judge,!” and only recently 
has the issue arisen as to the operation of the burden 
of proof at sentencing. The placement of the burden 
of proof in the context of sentencing is premised upon 
a defendant’s inherent due process right to be sen- 
tenced only on the basis of accurate, reliable infor- 
mation consistent with fifth amendment protections.1® 

Consistent with this constitutional foundation, 
courts and commentators alike have addressed the 
burden of proof issue in the context of sentencing. 
Instructive guidance is obtained from the analysis 
regarding the allocation of the burden of production 
and persuasion at sentencing which is discussed in 
Note, A Hidden Issue Of Sentencing: Burden Of Proof 


16For this reason, it is desirable for local rules to incorporate a specific timeframe 
in advance of sentencing, at which point ths judge is required to issue “tentative 
findings” so as to enable the aggrieved party to adequately prepare for sentencing 
through the submission of documentary evidence or, in the court’s discretion, live 
testimony. 

17 See, e.g., Wasman v. United States, 468 U.S. 559, 563 (1984). 

18 See, Townsend v. Burke, 334 U.S. 736 (1948) and progeny. 

19The most compelling reason for this procedure relates to the fact that the Gov- 
ernment generally has superior knowledge and records as to the facts of the underlying 
case and is therefore in the best position to illuminate the court as to all relevant facts 
and circumstances relating to the offense conduct. See United States v. Lee, 818 F.2d 
1052, 1056-57 (2d Cr. 1987). However, when the defendant is in the superior position 
in the context of claiming a downward departure, it may be appropriate for the court 
to place the burden on the defendant. Yet, in the centext of the facts of a case, allocating 
the burden of proof and persuasion to the defendant would place the accused in the 
untenable position of “proving a negative.” See United States v. Weston, 448 F.2d 626, 
634 (9th Cir. 1970), cert. denied, 404 U.S. 1061 (1972). 
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For Disputed Allegations In Presentence Reports, 66 
Georgetown L.J. 1515 (1978). The authors of this 
article state that “If an assertion in the Presentence 
Report consists of a naked allegation without sup- 
porting facts, a mere denial should be enough to shift 
to the prosecution the burden of production regard- 
ing that allegation.” Id. at 1529-30 (footnote omit- 
ted). 

The burden of persuasion becomes relevant only 
after the parties have discharged their burdens of 
production and have introduced all available evi- 
dence. “For the burden of persuasion to become a 
factor, the Judge has decided that each party has 
satisfied its burden of production.” Jd. at 1501. 

Recent cases have, after balancing the interests 
of the parties at sentencing, concluded that the bur- 
den of persuasion must be cast upon the prosecu- 
tion.!® The logical extension of the analysis leads to 
a determination as to what standard of evidence shall 
govern the burden of persuasion. 

In McMillan v. Pennsylvania, 477 U.S. 79 (1986), 
the court held that the preponderance of evidence 
standard satisfied the due process clause of the 14th 
amendment in the context of state sentencing pro- 
ceedings. Jd. at 2419-20. The preponderance stan- 
dard established by McMillan and United States v. 
Lee, supra is not at substantive variance with the 
standard enunciated by the Eleventh Circuit in United 
States v. Restrepo, 832 F.2d 146, 149 (11th Cir. 1987), 
which states that in view of the defendant’s consti- 
tutional due process right not to be sentenced on the 
basis of false or inaccurate information, “We con- 
clude that the Government must advance some sat- 
isfactory grounds to support a contested PSI 
statement, some ‘information such as to be persua- 
sive of the validity of the [PSI] charge.’” (citations 
and footnote omitted). 


In United States v. Silverman, 692 F.Supp. 788, 1 
Fed.Sent.R. 278 (S.D.Ohio, 1988), a guideline case, 
the defendant pled guilty to a single count of pos- 
session with intent to distribute cocaine pursuant to 
a plea agreement. As part of the agreement, the gov- 
ernment dismissed an Interstate Travél in Aid of 
Racketeering (ITAR) count, under 18 U.S.C. § 1952. 
Prior to sentencing, the defendant challenged infor- 
mation contained in the presentence investigation 
report and argued that a standard of “clear and con- 
vincing evidence” was required in determining the 
offense level. The trial court rejected the defendant’s 
contentions, finding that the rules of evidence gov- 
erning trials do not apply to sentencing proceedings, 
even those occurring under the sentencing guide- 
lines. Moreover, in defining relevant conduct for the 
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purpose of determining the offense level, the court 
rejected the clear and convincing evidence standard 
and applied a “preponderance of the evidence test to 
the factual matters set forth in the presentence re- 
port which are used to determine the offense level.” 
Id. 

The Government’s obligation to support its state- 
ments in the PSI is triggered by a defendant’s clear 
challenge to specific factual inaccuracies. United 
States v. Aleman, 832 F.2d 142 (11th Cir. 1987). In- 
terestingly, however, in the special concurring opin- 
ion by Judge Oakes in United States v. Lee, supra, 
he stated 


I think we may very well want to hold at some future time in 
some other context that proof by clear and convincing evidence 
is required as a matter of policy. See, e.g., Note, A Proposal 
To Ensure Accuracy In Presentence Investigation Reports, 91 
Yale L.J. 1225, 1245 nn.115-17 (1982). As footnote 117 points 
out, this is the standard of proof required in analogous situ- 
ations by the Supreme Court. See Addington v. Texas, 441 
U.S. 418, 433 (1979) (involuntary civil commitment hearing). 


The preponderance standard was recently reaf- 
firmed in the guideline case of United States v. Do- 
lan, 701 F.Supp. 138 (E.D.Tenn. 1988), 1 Fed. Sent. 
R. 334 (1989) where the court held that the burden 
of persuasion on disputed sentencing facts rested on 
the prosecution regardless of whether the determi- 
nation would enhance or reduce the sentence. The 
court, moreover, held that the preponderance of the 
evidence standard satisfied due process despite the 
defendant’s contention that the “clear and convinc- 
ing” standard should apply. 

In summary as to this point, practitioners must 
put the Government to its respective burdens in sub- 
stantiating the validity of disputed factual asser- 
tions relevant to sentencing. 


Perfecting the Sentencing Record for Purposes of 
Appeal 


Defense counsel must be ever mindful at the sen- 
tencing proceeding to duly register specific and clear 
objections either to the nature of the information 
relied upon by the court or the propriety of the man- 


ner in which the guidelines were applied by the dis- 
trict court. See also, 18 U.S.C. § 3742 (Supp. 1988). 
Of course, a defendant may always appeal a depar- 
ture above the guideline range which is otherwise 
indicated. It should also be noted that traditional 
Rule 32 challenges to the factual validity of disputed 
information relevant to sentencing have not been 
displaced by the provisions of the Guidelines Manual 
outlining procedures for objecting to facts which are 
controverted by the defendant. In recent years there 
has been a virtual plethora of litigation spawned 
both through direct appeals and Federal habeas cor- 
pus proceedings, 28 U.S.C. § 2255, or proceedings 
under the former provisions of Rule 35(a), F.R.Cr.P., 
to challenge inaccurate information and sentencing 
procedures generally. 


Conclusion 


Based upon the new role of the U.S. probation 
officer, it is manifestly evident that counsel must 
maintain an ongoing, respectful, and professional 
liaison with all members of the United States pro- 
bation office. See generally Weintraub, The Role of 
Defense Counsel at Sentencing, Federal Probation 
(March 1987). To a certain unspecified degree, under 
the sentencing guidelines system it is the U.S. pro- 
bation officer who principally influences the court 
through the PSI and the guideline calculations sub- 
mitted to the court notwithstanding the fact that the 
judge is the final arbiter of sentence. 

There are numerous procedures which must be 
followed by defense counsel under a system of guide- 
line sentencing. Many of these procedural vehicles 
have substantive characteristics, particularly where 
disputed facts will be outcome determinative with 
respect to any sentence imposed under the guide- 
lines. 

In order to successfully navigate the relatively 
uncharted waters of guideline sentencing, it is im- 
perative that defense counsel become compleiely fa- 
miliar with the provisions of the Guidelines Manual 
and current case law. 


Federal Bureau of Prisons Programming 
for Older Inmates | 


By PETER C. KRATCOSKI AND GEORGE A. POWNALL* 


Introduction 


S THE 20th century draws to a close, an ever 

percentage of the U.S. popula- 

tion will be made up of elderly persons, and 
the criminal activity of persons age 50 or older will 
take on increasing importance. Criminal behavior 
involving older persons poses dilemmas far beyond 
the apprehension of offenders and the prosecution 
and disposition of their cases. Few options have been 
developed for treating and counseling older offend- 
ers. The problem is especially acute when an older 
person who is the perpetrator of a very serious of- 
fense must be institutionalized. In this article, we 
will consider the types of offenses which may result 
in institutionalization of older offenders and insti- 
tutional programming used by the Federal Bureau 
of Prisons to meet the special physical, health, social, 
and psychological needs of these inmates. 

Until recently, criminologists showed little inter- 
est in the involvement of the elderly in criminal 
activity. But, as they gradually became aware of the 
fact that a sizable amount of the crime in the U.S. 
can be attributed to older persons and that the amount 
will be likely to increase, the role of elderly as of- 
fenders has begun to emerge as a significant topic 
of concern. 

In a recent report completed by the Federal Bu- 
reau of Prisons Office of Research and Evaluation, 
it was noted that 26 percent of the U.S. population 
is age 50 or older, and the figure is expected to reach 
33 percent by the year 2010. As a result of the aging 
population, the number of older people in prison will 
increase even if crime patterns and sentence lengths 
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authors wish to acknowledge the assistance of Harriet M. 
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- prehensive Health Unit, Federal Correctional Institution, 
Ft. Worth, Texas; Steve Dann, Chief of Operations, Health 
Service Division, Federal Bureau of Prisons; and Charlene 
Sobwick, planning specialist, Federal Bureau of Prisons. 


remain the same as those which exist at the present 
time (Federal Bureau of Prisons, January 1989). 

The Uniform Crime Report, 1987, categorizes the 
various types of crimes committed by older persons. 
Table 1 lists the total number of arrests in the Crime 
Index categories and the proportions of the arrests 
that fall into the older age categories. 

As shown in Table 1, arrests of those age 50 and 
above constitute less than 5 percent of the total ar- 
rests for all offenses. When the specific serious of- 
fenses of the Crime Index are considered, the 
percentage of arrests for murder, non-negligent 
manslaughter, and aggravated assault for the 50 and 
above age group approaches 6 percent, while for 
property type crimes, the percentage of arrests of 
those aged 50 and above is 3.6 percent. 


In Table 2, figures are given on selected offenses 
related to alcohol, drug abuse, and family related 
violence, which often is directly related to alcohol 
abuse. Arrests of offenders age 50 and above are 
quite high for the offenses of driving under the in- 
fluence (8.5 percent) and drunkenness (12.4 percent). 
These figures tend to support research findings that 
much of the criminal activity of older offenders stems 
from violent conflicts with family, friends and ac- 
quaintances, and alcohol and drug abuse problems. 


Explanations of Criminal Behavior by 
the Elderly 


Determining the reasons why older people engage 
in criminal behavior is very difficult. Theories ad- 
vanced to explain the onset of violence by members 
of this age group are varied and complex. Most of 
the factors which are important explanatory ele- 
ments for any age group, such as poverty, environ- 
ment, and drugs and alcohol, also apply to older 
offenders. In addition, there are some factors, such 
as the social and mental reactions to retiring, which 
may be unique to the older offenders. What appears 
to be of significance is the amount of violent crime 
committed by older people in which the victim tends 
to be a family member, relative, or close acquaint- 
ance. 

A portion of violent criminal activity by the aged 
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TABLE 1. ARRESTS FOR SELECTED INDEX OFFENSES BY AGE, 1987 


Total Age 
Offense Charged all ages 50-54 55-59 60-64 65 and over 


Total 10,795,869 202,147 137,410 87,672 


Percent distribution! 1.9% 1.3% 


Murder and Non-negligent 
Manslaughter 352 236 
% 2.1% 1.4% 


Forcible Rape 469 336 
% 1.5% 1.1% 


Aggravated Assault 301,734 6,071 3,858 
% 100% 2.1% 1.3% 


Larceny-Theft 1,256,552 18,669 14,195 
% 100% 1.5% 1.1% 


Violent Crime? 473,030 7,416 4,719 
% 100% 1.6% 1.0% 


Property Crime® 1,793,437 21,117 15,484 
% 100% 1.2% 9% 


1Percentages have been rounded to one decimal point. 
2Violent crimes are offenses of murder, forcible rape, robbery, and aggravated assault. 
3Property crimes are offenses of burglary, larceny-theft, motor vehicle theft, and arson. 


Source: Compiled from Federal Bureau of Investigation, Crime in the United States, 1987, Washington, DC: U.S. Government Printing 
Office, 1988, pp. 174-175. 


TABLE 2. ARRESTS FOR SELECTED OFFENSES BY AGE, 1987 
Total 
all ages 50-54 55-59 65 and over 


671,938 11,458 6,922 4,518 
100% 1.7% 1.0% : 7% 


Offenses Against Family & Children 48,002 877 482 
% 100% 1.8% 1.0% 


Driving Under the Influence bs 1,410,397 47,576 32,847 
% 100% 3.4% 2.3% 


Liquor Laws 505,021 5,351 3,795 
% 100% 1.1% 8% 0% 


Drunkenness 700,662 31,939 24,420 15,914 
% 100% 4.6% 3.5% 2.3% 


Disorderly Conduct 599,622 9,679 6,429 4,246 
% 100% 1.6% 1.1% -7% 


Vagrancy 32,518 1,058 775 440 
% 100% 3.3% 2.4% 1.4% 


1Percentages have been rounded to one decimal point. 
Source: Federal Bureau of Investigation, Crime in the United States, 1987, Washington, DC: U.S. Government Printing Office, 1988, 
pp. 174-75. 


8% 8% 
8% 1.4% 
6% 
2,410 2,572 = 
8% 9% 
10,357 14,772 
8% 1.2% 
2,867 3,123 
6% 1% 
| 10,986 15,430 
6% 9% 
Offenses Charged ee 
229 245 
5% 5% 
20,774 17,696 
1.5% 1.3% 
2,037 | 
13,658 
c 2.0% 
4,148 
-7% 
372 
1.1% 
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can be attributed to mental illness or deterioration. 
In their book, Elderly Criminals, Newman et al. (1984) 
cited various studies of the incidence of psychiatric 
disorders in persons charged with acts of aggressive 
violence. Research by Hucker and Ben-Aron (1984) 
found that the most frequent psychiatric diagnoses 
in their study of older offenders were organic brain 
syndrome, neurosis, personality disorders other than 
the antisocial type, and alcoholism. 

Alcohol abuse is also a problem associated with 
offenses by the elderly. In many instances, alcohol 
abuse emerged as a problem late in the lives of these 
offenders, when excessive drinking was used as an 
escape mechanism to make more bearable the dif- 
ficulties involved in aging, separation from the work 
force, financial difficulties, or illness or death of loved 
ones. 

The disengagement precess may be devastating 
for older individuals, particularly males, as they be- 
come increasingly isolated from persons and orga- 
nizations outside the home after they retire. Feelings 
of uselessness and rejection can result, and tensions 
between spouses or companions cen increase as they 
spend more and more time in each other’s company. 
Living on a fixed income as the cost of living con- 
tinues to increase may result in such criminal prac- 
tices as shoplifting, fraud, or stealing by persons who 
were hard working, law abiding citizens during the 
years they were employed. 

The inability to cope with stress has also been 
identified as a factor in criminal behavior by older 
persons. Violence is a possible outcome when the 
defenses against stress are inadequate. Such pres- 
sures as prolonged illness of one spouse, medical ex- 
penses that cannot be met, pain, fear of the future, 
and even hunger can build up stress. In addition, 
withdrawal from a large circle of friends and ac- 
quaintances makes an elderly couple or older per- 
sons who live together more dependent on each other 
for emotional support. This often creates a highly 
stressful climate. 

In a study of elderly homicide offenders, it was 
found that in more than one-fourth of the cases the 
victim and assailant were married, and in only 11 
percent of the cases were the assailant and victim 
complete strangers. Most of the homicides occurred 
in the home of either the assailant or victim, and 
the majority of cases occurred during or after a quar- 
rel, with the victim often precipitating the hostili- 
ties. Alcohol use by either the victim, the offender, 
or both was evident in more than one-third of the 
cases (Kratcoski and Walker, 1988). In another study 
of elderly homicide offenders, it was found that only 
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16 percent had any record of criminal activity before 
the homicide event (Kratcoski, 1988). 


A Profile of Older Inmates 


Most of the older persons who are arrested as a 
result of their criminal activity do not end up in- 
carcerated in long-term institutions. Even some of 
the more serious offenders, such as murderers and 
rapists, may be probated to mental hospitals rather 
than sentenced to correctional facilities. However, 
there are strong indications that the number of older 
offenders will continue to increase, and correctional 
administrators are now beginning to conduct the re- 
search and gather the data needed to properly plan 
for the types of facilities and programs older offend- 
ers need to make satisfactory adjustments to insti- 
tutionalization. Rather than trying to summarize the 
programs and policies of each individual state, the 
authors of this article will limit their analysis and 
discussion of programs for older offenders (those 50 
and above) to those offered by the Federal Bureau 
of Prisons. This system encompasses more than 66 
institutions and has a daily population of more than 
46,000 (U.S. Department of Justice, February 1989). 
All categories of offenders from murderers to tax 
evaders are housed in Federal institutions. 


In a recent research bulletin, it was noted that in 
1989 almost 12 percent of the Bureau of Prisons in- 
mate population is age 50 or above, and it was es- 
timated that in the year 2005 more than 16 percent 
will be age 50 or above. In the same study, it was 
also projected that more than 30 percent of the in- 
mate population aged 50 or above will have some 
form of cardiac and hypertensive disorder which will 
require substantial medical attention (U.S. Depart- 
ment of Justice, January 1989). 


Normally, a 50-year-old person is not considered 
to be “elderly.” In a discussion of this matter with 
Steve Dann, chief of operations, Health Service Di- 
vision, Bureau of Prisons, he indicated that typically 
there is a 10-year differential between the overall 
health of Bureau of Prisons inmates and that of the 
general population. Because of the previous life- 
styles of the inmates (a large number of them having 
used drugs and alcohol to excess, poor eating habits, 
stress in life) they have aged faster than the normal 
population, and a 50-year-old will typically have the 
health problems of a 60-year-oid person on the out- 
side. 

The characteristics of the inmates who had reached 
50 years or older housed in various Bureau of Prisons 
facilities during January 1989 are given in Table 3: 
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TABLE 3. PROFILE OF INMATES AGE 50 AND OVER 
BUREAU OF PRISONS, JANUARY 1989 


(N = 5522) 
Number Percent 
Sex: Male 5,302 96% 
Female 220 4% 
Race: White 4,494 81% 
Black 932 17% 
Other 96 2% 
Age Group: 50-54 2,616 48% 
55-59 1,515 27% 
60-64 841 15% 
65-over 547 10% 
Present Committing Offense: 
Against Person (assault, 
kidnapping, robbery, 
homicide, rape) 707 13% 
Larceny (auto, postal, 
interstate, other) 239 4% 
Drug Related 1,862 34% 
Counterfeiting, 
Embezzlement, Extortion 
Fraud, Income Tax, Forgery 957 17% 
Firearms 181 3% 
Other 811 15% 
Unsentenced or No 
information 765 14% 
Prior Commitments: 
None 2,144 39% 
One or more 2,494 45% 
No information 884 16% 


Individual Inmate Security Classification (one is lowest, six is 
highest): 


one 2,564 46 
two 667 12 
three 730 13 
four 864 16 
five 178 3 
six 46 i 
unassigned 416 8 
unsentenced or no information 57 1 


Data provided by Harriet M. Lebowitz and Chris Eickenlaub, 
social science analysts, Office of Research and Evaluation, Fed- 
eral Bureau of Prisons. 


Most of the older inmates were committed for non- 
violent types of offenses. Only 13 percent were per- 
petrators of crimes against persons. The largest 
number of inmates were institutionalized for drug 


related offenses. Of course, there is always the pos- 
sibility that those involved in drug related activities 
and other types of offenses engaged in violent be- 
havior while in the process of committing the offense 
for which they were confined. Nevertheless, it is ap- 
parent that the majority of the older inmates are not 
considered dangerous. Forty-six percent of them are 
classified in the lowest security level category, and 
almost three-fourths of the inmates are classified in 
the three lowest security levels. 


Federal Bureau of Prisons Handling 
of Older Inmates 


The Bureau of Prisons administration follows a 
policy of distributing the inmate population on the 
basis of security needs and regional considerations 
rather than on the basis of age. Fort Worth has the 
highest number with approximately one-fourth of 
the inmate population having reached 50 years of 
age. This is probably due to the fact that the Fort 
Worth facility has a long history of treating inmates 
with drug and health problems and has developed a 
comprehensive health unit. It is interesting to note 
that high security institutions such as Lewisburg 
and Leavenworth Penitentiaries, as well as medium 
security and low security level institutions, house a 
sizable number of older inmates. Not everyone is in 
agreement that the distribution of older offenders 
among the inmate population should be determined 
by the amount of security needed. There are those 
who have researched the problems of the older in- 
mate and have concluded that they should be housed 
in separate facilities or at least in separate units 
because of their special needs. For example, Wiegard 
and Burger (1979) suggest that the educational, rec- 
reational, and vocational training programs followed 
in prisons are designed for younger offenders. Typ- 
ically the older offender may have a hard time get- 
ting into these programs because there are limited 
slots, and they would tend to be reserved for younger 
inmates who it is believed could benefit most from 
them. As mentioned earlier, a fairly large proportion 
of the older inmates have health problems which 
reduce the likelihood that they can participate in 
strenuous recreational or work activities in the prison. 

Sabath and Cowles (1988) researched the effects 
of factors such as family contacts, financial position, 
marital status, education, time served, and quality 
of health as they relate to the institutional adjust- 
ment of older inmates. They found that family con- 
tacts, education, and health had the most effect on 
positive institutional adjustment. The older offend- 
ers who were able to maintain contacts with their 
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families were found to be better adjusted than those 
who could not. Likewise, older inmates who had at- 
tained enough education to read and take part in 
institutional activities which required some educa- 
tion skills were more likely to have a positive ad- 
justment. Health was also extremely important, 
because it not only contributed to the inmates’ gen- 
eral feelings of well being, but indirectly enhanced 
or limited the range and number of activities in which 
the inmates could participate, such as work assign- 
ments and recreational activities. 

Reed and Glamser (1979) advocated special facil- 
ities for older offenders because they believe these 
facilities are necessary to protect older inmates from 
being exploited and physically harmed by the youn- 
ger, more aggressive inmates. Lincoln Fry (1988) 
found safety to be a major concern of older offenders 
housed in a minimum security prison with younger 
offenders. 

For the Bureau of Prisons, it would be impossible 
and impractical to build special facilities for older 
inmates. Paul Horner, Corrections Program Divi- 
sion, Central Office, Federal Bureau of Prisons, be- 
lieves “If the older inmate is in good health and 
ambulatory it is best to assign him to the appropriate 


classification institution within the region in which 
he resides.” He stated, 


We want to keep them close to family and loved ones. If they 
receive visits regularly, it helps them maintain a positive at- 
titude and, in most cases, is beneficial both psychologically 
and physically. Conversely, it would be counterproductive to 
establish facilities solely for the purpose of housing older of- 
fenders if it meant separating them from their families. 


Mr. Horner believed that the older inmates are more 
dependent on the staff than the younger residents 
and thus demand more of the staff's time and energy. 
While the young inmates will tend to be drawn into 
the inmate subculture, the older ones tend to be lon- 
ers or ones who select a few close associates within 
their age group. Thus, the older offender will turn 
to the staff to help deal with family crises or prob- 
lems being experienced in the facility. “Just as a 
young inmate may adopt an older inmate as a sur- 
rogate father or mother, the older inmate may adopt 
a staff member as a surrogate son or daughter, whom 
he will confide in and turn to when in need of help” 
(Paul Horner, interview with author, January 1989). 

The matter of younger inmates exploiting and 
physically harming older inmates may not be as im- 
portant in Federal institutions as it is in state in- 
stitutions. As noted in our statistics, the majority of 
older Federal inmates had been previously institu- 
tionalized. Rather than being naive about life in the 


prison they have had the time and opportunity to 
learn the ropes and know what it takes to get along. 

Typically, the older offenders would be encour- 
aged to take advantage of all programs. The more 
they become involved in the available social, rec- 
reational, and educational programs, the more likely 
it is that they will develop a positive attitude toward 
their institutional experiences. This in turn will help 
ward off both mental and physical health problems. 
The one exception to non-age differential program- 
ming is when the inmates’ physical and mental health 
is so poor it becomes impossible for them to function 
in a general age distributed population. Most of the 
Bureau of Prisons administrators emphasize a hol- 
istic approach to positive health. Everything that 
happens in the institutions, including provisions of 
appropriate living quarters, balanced nutritious 
meals, and anti-smoking campaigns, is designed to 
promote good health. The older inmates are encour- 
aged, along with all others, to participate in recre- 
ational activities and become health conscious. 
Although the older inmates may not be able to par- 
ticipate in basketball or football, they can walk, com- 
plete aerobic exercises, and take part in most other 
activities. 

The policy determining how older offenders are to 
be classified and distributed throughout the Federal 
Bureau of Prisons institutions is not likely to change 
drastically in the near future. Thus, the offense and 
the region in which the offender resides will still be 
the most important factors determining the assign- 
ment. However, as the inmate population continues 
to grow older and a large proportion of the entire 
population is in the above 50’s category, it will be 
necessary to devote more attention and resources to 
the needs of this group than is presently being given. 

The health needs of the older inmates may force 
the Bureau of Prisons to develop more comprehen- 
sive health units in the facilities located throughout 
the U.S. In the Estelle v. Camble case (97 S. Ct. 285, 
291, 1976), inmates’ right of access to medical care 
was confirmed. In this case, the court stated that: 
“... deliberate indifference to the serious medical 
needs of prisoners constitutes the ‘unnecessary and 
wanton infliction of pain’ proscribed by the Eighth 
Amendment.” Consequently, correctional systems 
must supply a full range of health care services— 
medical, dental, nutritional, and acute and long-term 
care. It has already been established that the num- 
ber of inmates who have reached the age of 50 or 
above will increase significantly each year. By the 
year 2005, approximately 16 percent of the inmate 
population will fall into this age category. In addi- 


PROGRAMMING FOR OLDER INMATES 


tion, due to changes in sentencing, convicted offend- 
ers will spend longer periods of time in prison. Many 
will become old while serving their time. 

Another factor is that more women are being in- 
carcerated than ever before. Women generally s2ek 
more medical treatment than males and can have 
more complex medical needs. If female survivor rates 
in prison mirror those in the general society, we may 
have proportionately more older female inmates than 
males requiring specialized treatment. 

In addressing the issue of health care, the correc- 
tional system will have to deal with the various com- 
ponents before determining whether or not to create 
geriatric special units for inmates within the insti- 
tutions. The ideal geriatric unit will need to provide 
services to address the following needs experienced 
by the inmate: 


. special diets, nutrition monitoring 

. special exercise needs for prevention of bone deterioration 
etc. 

. personal hygiene issues i.e. problems of incontinence 

. decline in sight, hearing and memory impairment 

. slowing of physical and mental responses 

. modified work and leisure programming 

. monitoring for special problems i.e. cardiovascular dis- 
eases, diabetics, digestive ailments etc. 

. modification of physical environment to facilitate walkers, 
wheelchairs, other physical aids 

. ultimately, constant bed care and intensive medical super- 
vision 
(U.S. Department of Justice, 1985, p. 39) 


1 
2 
3 
4 
5 
6 
7 
8 
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The Federal Bureau of Prisons has been working 
toward providing geriatric care within the institu- 
tions beginning in the late 1970’s with the creation 
of a new model of a medical unit for male inmates 
who had chronic medical problems or required close 
medical followup on a temporary basis. Initially called 
the Comprehensive Health Unit, now termed the 
Dallas Unit, it is located at the Federal Correctional 
Institution, Fort Worth, Texas. In November 1986, 
the age range of the inmates was 25 to 77 years; 79 
percent were 40 or older; 57.6 percent were 51 or 
older. There were more inmates in the category of 
61 and older than in the 40 and under group (23.4 
percent to 20.9 percent) (U.S. Department of Justice, 
1987, p. 5). Only security levels one, two, and three 
are admitted to the Dallas Unit. More than 90 per- 
cent of the inmates in the unit were classified as 
level one security. 

The Comprehensive Health Unit was originally 
designed to hold 147 offenders who must meet the 
following criteria: 

1. Are otherwise appropriate for a level one, coed facility 


2. Have some on-going medical/health problem which pre- 
cluded conventional housing 


. Require 24 hour medical coverage 

. Have ambulatory problems 

. Have limited work ability 

. Require close proximity to both in and out patient services 

. Are able to attend to their own personal hygiene such as 
bathing, eating, dressing and cleaning their own room, not 
a hospital-type inmate 
(U.S. Department of Justice, 1987, p. 6) 


During an interview with Ron Hixson, the unit 
manager, it was pointed out that the Comprehensive 
Health Unit of Fort Worth had to be expanded to 
accommodate the number of inmates in need of spe- 
cialized health services. The age of the inmates in 
the unit averages around 50. The inmates in the unit 
have a variety of physical disabilities and health 
problems. Most are ambulatory to the extent that 
they could eat and work out in the general popula- 
tion. However, more than 30 were in wheelchairs, 
and approximately 20 needed to take their meals 
within the unit. 

Mr. Hixson mentioned that even inmates with 
rather chronic health problems are encouraged to 
participate in normal institutional activities to the 
extent possible. For example, almost everyone works. 
Those who have difficulty walking or are confined 
to wheelchairs work for a small UNICOR industry 
located in the facility. They mail out information on 
small businesses and catalogues of UNICOR prod- 
ucts. Other chronically ill inmates work in food ser- 
vice, or at the school, or complete light janitorial 
work. Mr. Hixson believed the policy of keeping the 
inmates in the “main stream” regardless of their age 
and depending on the extent of their health problem 
is a good policy, observing, “The person does not lose 
interest in life and begin to vegetate.” He projected 
that more health units will probably be needed in 
the future. Under the new Federal sentencing guide- 
lines, parole has been pretty much eliminated. The 
inmates will serve longer sentences, and there will 
be more inmates who actually serve time under these 
guidelines. The older inmate population will in- 
crease proportionally. 

The goals established for the unit for 1989 include 
maintaining a high level of sanitation and installing 
a wheelchair ramp in a section of the unit. Clean- 
liness and access are two of the major concerns of 
the staff members who work with chronically ill or 
handicapped inmates. The environmental design of 
the facility must allow for maximum mobility, and 
a clean living unit is one way to prevent the spread 
of disease within the unit. Special health oriented 
programs for the inmates include Stress Manage- 
ment, Health Wise, Drug Facts, and Positive Mental 
Attitude. A nurse/counselor is assigned to the reg- 
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ular unit staff for the purpose of medical monitoring 
and to give instruction in self health care and pre- 
vention medicine. 

In February 1989, the Bureau of Prisons reported 
that the system is expanding the number of Com- 
prehensive Health Units to two at the Fort Worth 
facility. The new unit will handle less severely hand- 
icapped and chronically ill inmates. Intensive med- 
ical oversight and special housing for higher security 
level male inmates is being handled at the institu- 
tions located at Rochester, Minnesota and Spring- 
field, Missouri, while females are sent to Lexington, 
Kentucky. Because of the closeness of the renowned 
Mayo Clinic, the Rochester unit handles the more 
medicaily complex diagnostic cases and security lev- 
els three and four cases. Security levels four, five, 
and six cases are placed in the unit at Springfield, 
an institution which had a tradition of being a free- 
standing medical unit. Male inmates in need of in- 
tensive, constant bed care are again divided by 
security level and placed at either Rochester or 
Springfield; females go to Lexington, Kentucky. All 
Bureau institutions now house infirmaries as op- 
posed to more complete medical units. 

All evidence suggests that correctional systems 
will need to increase the resources allocated for the 
geriatric care of long-term inmates. The Federal Bu- 
reau of Prisons has begun to provide the needed care 
within the institutions it manages, which may be 
the more practical choice, given the rising costs and 
patchwork of community care for the elderly in the 
general society. 

According to Steve Dann, chief of operations, Health 
Service Division, the Bureau will probably need sev- 
eral chronic health units similar to that in operation 
in the Fort Worth, Texas facility. A half dozen or so 
special units of this type wiii be iocated in all se- 
curity level facilities and strategically distributed 
throughout the country. Inmates of all age categories 
could be assigned to the chronic health units, but it 
is likely that most of the assignees will be older 
inmates. These units would exist within the larger 
institution. Inmates would be assigned to the unit 
because they have special health problems. If the 
problem is eliminated, the person could be trans- 
ferred out. The unit might house 50 to 60 inmates 
who would be involved in a structured living envi- 
ronment, quite different from that of the other in- 
mate population. The inmates in these units who are 
capable would be employed doing important tasks 
which do not require a great deal of physical exertion 
to complete. Other special activities which might be 
required are that meals would be served on the unit 
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and skilled nursing personnel would be available 
around the clock. 
Steve Dann stated: 


Those correctional facilities which are conveniently located 
near high tech medical hospitals such as the facility at Roch- 
ester, Minnesota, are central to the plans the Bureau of Prisons 
has for meeting the health needs of inmates. Some of the in- 
mates housed in these units may be at high risk to develop 
severe physical health conditions. Being close to the Mayo 
Clinic, the Bureau of Prisons has developed a cooperative ar- 
rangement with the hospital administration to accept referrals 
from the correctional center. Thus there is an assurance that 
the health needs of those who become severely ill will be met 
even if those needs exceed the Bureau’s internal capabilities 
to provide the medical care through its own staff. 
(Steve Dann, interview with author, January 1989) 


While an arrangement of this sort is already in effect 
at the Rochester correctional facility, it would be 
quite possible to institute similar arrangements in 
many other sections of the country. Although these 
special health units may not be specifically desig- 
nated for older offenders, previous experiences from 
other institutions indicate that they would be filled 
predominately by the age group of 50 and above. The 
only factor mitigating against an inmate’s admission 
to such a unit might be the inmate’s security clas- 
sification. Those inmates in the higher security clas- 
sification may be excluded unless the units are located 
within appropriately secure institutions. 

Steve Dann conceded that, as the inmate popu- 
lation gets older and longer sentences are imposed, 
the services needed for the older inmates will con- 
tinue to mount. While some contracting of services, 
in particular in the medical area, will occur, he does 
not envision turning the whole program for the el- 
derly over to private concerns. 


Conclusion and Implications 


In the past, administrators of correctional insti- 
tutions were trained to plan for, supervise, and re- 
habilitate inmates who are young, aggressive, poorly 
educated, lacking in skills, and not highly moti- 
vated. Prison policies and programs were developed 
to accommodate this type of offender. Of course, ad- 
ministrators were aware that some older offenders 
were housed in their institutions, but these were 
generally the ones who were serving long sentences 
and were growing old inside. Since there were only 
a handful of them, they usually could be given some 
special work assignments to occupy their time. Thus, 
the administrators did not have to be too concerned 
about programming and providing for the special 
needs of the older inmate group. Prolonged thinking 
and planning did not occur on this matter until ad- 
ministrators became aware that the inmate popu- 
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lation has gradually grown older and that older 
institutionalized persons have unique problems and 
needs. 

The Federal Bureau of Prisons recognized the need 
for special programming as early as the 1970’s and 
has made considerable progress in providing for the 
special needs of the older inmates being sent to Fed- 
eral correctional facilities. While older inmates con- 
tinue to be housed in institutions with inmates of 
all ages, special programs were developed to serve 
their needs. Since adequate health care is mandated 
by law, and most older inmates return to the com- 
munity, some seeking employment, others social se- 
curity benefits, the Bureau of prisons has recognized 
that the older offenders may be in need of more as- 
sistance and support than younger offenders. The 
arrest statistics of older persons taken from the Uni- 
form Crime Report and the committing offense sta- 
tistics taken from Bureau of Prisons data also reveal 
that a sizable number of older offenders have alcohol 
and drug related problems. Even though the older 
inmate populations of most of the Federal institu- 
tions are only a fraction of the total, special programs 
for this group are necessary. While it may not be 
desirable to house the aged inmates in a separate 
unit, living quarters are designed to protect the older 
inmates from physical and health ailments, and ap- 
propriate heating, lighting, and easy accessibility to 
bathrooms and sleeping space are provided. 

Vito and Wilson noted that “educational, voca- 
tional, recreational, and rehabilitation programs 
should be expanded to accommodate the needs of the 
elderly. The programs should be offered in locations 
which are physically accessible to the elderly. Older 
inmates should be encouraged to participate in these 
programs, and the programs should be structured to 
facilitate participation” (Vito and Wilson, 1985, p. 23). 

Providing adequate health care as mandated by 
law will become more and more expensive. It would 
appear that this is an area in which the contracting 
of services with the private sector could provide a 
partial solution to the problem, and as indicated ear- 
lier in the article the Bureau of Prisons has already 
established several contractual agreements with pri- 
vate agencies to provide health services to Bureau 
of Prison inmates. 


Finally, since inmate population projections sug- 
gest a larger proportion of older inmates for the fu- 
ture, consideration of the specific needs of this group 
are being incorporated into the construction plans 
when new facilities are considered. When institu- 
tional sites and floor plans are selected, the needs of 
the older inmates should be given consideration. 
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private sector in general government op- 

erations has attracted broad support,! it 
should come as no surprise that pressure for “pri- 
vatization” has been felt by the criminal justice sys- 
tem. Corrections, in particular, has attracted the 
attention of politicians and private entrepreneurs. 
Dissatisfaction with the correctional system and 
pressure for rapid expansion of facilities have stim- 
ulated proposa's for private alternatives to both pub- 
lic prison construction and operation.” 

In debating the merits of proposals for privatized 
corrections, many in the legal and corrections com- 
munity have presumed that private correctional fa- 
cilities will be held to the same constitutional 
standards as those directly administered by the state 
itself. Summarizing this view, Connie Mayer has 


A T A time when increasing the role of the 


1See: S. Butler, Privatizing Federal Spending, a Strategy to Eliminate the Deficit 
(Washington: The Heritage Foundation, 1985); Carroll, “Public Administration in the 
Third Century of the Constitution: Supply-Side Management, Privatization, or Public 
Investment?,” vol. 47 Public Administration Review 106 (January/February 1987); R. 
DeHogg, Contracting Out for Human Services (Albany: State University of New York 
Press, 1984); Farrell, “Public Services in Private Hands.” Venture, July 1984, at 34; 
Ferris and Graddy, “Contracting Out: For What? With Whom?” 46 Public Adminis- 
tration Review 332 (July/August 1986); Main, “When Public Services Go Private.” 
Fortune, Ma,’ 27, 1985, at 92; E.S. Savas, Privatizing the Public Sector (Chatham: 
Chatham House, 1982). 

2See: Brakel, “ ‘Privatization’ in Corrections: Radical Prison Chic or Mainstream 
Americana?” 14 New England Journal of Civil and Criminal Confinement 1 (Winter 
1988); C. Camp and G. Camp, Private Sector Involvement in Prison Services and Op- 
erations (Washington, DC: U.S. Department of Justice, National Institute of Correc- 
tions, 1984); J. Mullen et al., The Privatization of Corrections (U.S. Department of 
Justice, National Institute of Justice; U.S. Government Printing Office No. 027-000- 
01226-4, February 1985); Savas, “Privatization and Prisons.” 40 Vanderbilt Law Review 
889 (May 1987); Wollan, “Prisons: The Privatization Phenomenon.” 46 Public Admin- 
istration Review 678 (November/December 1986); Wooley, “Prisons for Profit: Policy 
Considerations for Government Officials.” 90 Dickinson Law Review 307 (Winter 1985); 
Comment, “Private Prisons.” 36 Emory Law Journal 253 (Winter 1987). 

3Mayer, “Legal Issues Surrounding Private Operation of Frison.” Criminal Law 
Bulletin (July-August 1986) at 321. See also: Johnson, “What Are the Legal Problems 
Involved in Privatization of State/Local Corrections.” 17 Corrections Digest 1 (April 9, 
1986); Kay, “The Implications of Prison Privatization on the Conduct of Prisoner Lit- 
igation Under 42 U.S.C. Section 1983,” 40 Vanderbilt Law Review 813 (May 1987); 
Robbins, “Privatization of Corrections: Defining the Issues.” 69 Judicature 325 (April— 
May 1986); Robbins, “Privatization of Corrections: Defining the Issues.” 40 Vanderbilt 
Law Review 813 (May 1987); Wooley, Id.; “Private Prisons,” Id. 

4For comprehensive discussion of some of the broader policy and legal issues con- 
cerning privatized corrections, see: Camp and Camp, supra note 2; Mayer, Id.; Mullen; 
Wooley, Id.; “Private Prisons,” Id., especially at 253-260. 

5Civil Rights Cases, 109 U.S. 3 (1883). 

®Lugar v. Edmondson Oil Co., 457 U.S. 922, 937. 


argued: “There is no legal principle to support the 
premise that public agencies can avoid or diminish 
their liability by contracting to a private operator.”® 
Although the U.S. Supreme Court has not yet ruled 
on the constitutional status of privately run correc- 
tional facilities, the Court has in a wide variety of 
cases addressed the circumstances under which pri- 
vately owned and operated agencies, which provide 
services to government, are subject to constitutional 
restraints. These cases provide reasons to doubt the 
emerging conventional wisdom that the recognized 
rights of those confined to public correctional insti- 
tutions must in all instances be protected by private 
facilities. If this proves correct, privatization can be 
used by governments to evade constitutional protec- 
tions. 

In an attempt to contribute to the on-going debate 
concerning privatization of corrections, this article 
identifies circumstances under which arrangements 
between government and private corrections con- 
tractors could jeopardize the constitutional rights of 
inmates. No effort is made to identify all potential 
legal or policy concerns arising in the private cor- 
rections context, rather the sole intent of this essay 
is to highlight factors which could serve to diminish 
both government responsibility and constitutional 
protections.* 


The State Action Doctrine 


Generally rights guaranteed by the U.S. Consti- 
tution are protected only from government infringe- 
ment. The 14th amendment, for example, provides 
that “[nJo state shall deprive any person of life, lib- 
erty or property without due process of law.” Ac- 
cording to the U.S. Supreme Court, before one can 
challenge an alleged denial of due process rights, he 
or she must first show that the deprivation results 
from “state action.”> Under the state action doctrine, 
anyone challenging an action of an ostensibly pri- 
vate institution on constitutional grounds must first 
satisfy the court that the action under challenge is 
“fairly attributable to the state.”® 
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It is not yet clear how the Supreme Court might 
apply this state action doctrine to private correc- 
tional facilities. Although there have been lower court 
decisions relating to privatized corrections,’ no case 
has as yet received a full U.S. Supreme Court re- 
view.® In coming to their decisions concerning pri- 
vate corrections, the lower courts have, of course, 
sought guidance from prior decisions of the U.S. Su- 
preme Court concerning the applicability of consti- 
tutional restraints to private conduct. Before assessing 
what the lower courts have done in the private cor- 
rections field, a brief review uf some of the most 
relevant recent Supreme Court decisions is in order. 

In a series of decisions during the 1970’s and early 
1980’s, the Court made it increasingly clear that 
state funding and/or regulation of a private agency 
is insufficient to establish the necessary state action. 
Generally, only those private actions that are spe- 
cifically “ordered” or “initiated” by the state or in 
which state officials have directly participated are 
subject to constitutional restraint.? 

Two Court decisions, Rendell-Baker v. Kohn and 
Blum v. Yaretsky'® in particular raised issues re- 
sembling those that could arise in litigation con- 
cerning privatized corrections. The cases involved 
constitutional challenges to decisions of privately 
owned facilities, one a school for maladjusted stu- 
dents and the other a nursing home. Both institu- 
tions were subject to extensive and detailed 
governmental regulations and both served a clien- 
tele whose expenses were borne almost entirely by 
government. Because both institutions were so heav- 
ily reliant on government funding, it is fair to say 
they owed their existence to government programs, 
the first to a Massachusetts program requiring the 
state to provide education for “special needs” stu- 
dents!! and the second to Medicaid coverage for nurs- 
ing home expenses of indigents. !” 


7See infra, notes 29 through 36 and accompanying text. 

8In West v. Atkins, 56 LW 4664 (6-21-88) the Court did find “State Action” in the 
actions of a private physician who had contracted with the state to provide medical 
services to prisoners confined in a state owned and operated correctional facility. For 
a further discussion of the relevance of West see note 27 infra. 

9 Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972); Jackson v. Metropolitan Edison 
Co., 419 U.S. 345, 351 (1974) (1982); Blum v. Yaretsky, 457 U.S. 991 (1982); Rendell- 
Baker v. Kohn, 457 U.S. 830 (1982). 

107d. 

11 Rendell-Baker, id. at 832-33. 

12Blum, id. at 1011. 

13 Phillips, “The Inevitable Incoh of Modern State Action Doctrine.” 28 St. 
Louis University Law Journal 683 (June 1984), especially at 715. 

14See: Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978) [discussed infra] and Lugar 
v. Edmondson Oil, 457 U.S. 922 (1982). 

15 Jackson, supra note 8, at 352-353. 

16 Flagg, 436 U.S. 149, 158, citing Terry v. Adams, 345 U.S. 461 (1935) and Marsh 
v. Alabama, 326 U.S. 501, 502 (1946). 

17 Flagg, id. at 163-64. 

18Hala Ayoub, “The State Action Doctrine in State and Federal Courts.” 11 Florida 
State University Law Review 893 (Winter 1984), at 915. 


In these cases the Supreme Court identified the 
very limited circumstances under which constitu- 
tional guidelines would apply to actions of govern- 
mentally funded and extensively regulated private 
institutions. In effect the Court ruled that the level 
of funding or the degree of overall regulation does 
not determine the applicability of constitutional re- 
straints to actions of privately owned and operated 
institutions. In Blum, for example, although the Court 
recognized that the decision to transfer categories of 
patients to a lower level of nursing home care was 
both publicly funded and mandated by detailed reg- 
ulation, if the determination concerning which spe- 
cific patients would be transferred were left in private 
hands, the state could not be held accountable for 
such decisions nor would the private decision makers 
be required to follow 5th and 14th amendment due 
process guidelines in making those decisions. 

From these and other recent cases‘ it has become 
clear that unless government compels a private actor 
to make a specific decision in an individual case, only 
direct official participation in the implementation of 
a policy or in determining individual eligibility for 
some government mandated sanction or benefit will 
trigger constitutional restraints applicable to gov- 
ernment action. 

The exceptions to these state “compulsion” or 
“participation” requirements are those activities 
covered by the so-called “public function” doctrine. 
When the state turns over to a private institution a 
function that has traditionally been performed “ex- 
clusively” by the state,!® the private institution in 
question is held to the same constitutional standards 
as the state itself. To date the Court has only ex- 
plicitly and unequivocally recognized two such tra- 
ditional and exclusive public functions: the conduct 
of elections which determine “the uncontested choice 
of public officials” and a company town that “has 
taken on all the attributes of a town.”!® Although 
Justice Rehnquist in Flagg mentioned such “func- 
tions as education, fire and police protection, and tax 
collection” for possible inclusion in the exclusively — 
public functions category, he explicitly withheld 
judgment concerning whether government “might 
be free to delegate to private parties the performance 
of such functions and thereby avoid the strictures of 
the Fourteenth Amendment.”!” In considering 
whether the Court might recognize these and other 
areas as exclusively governmental functions, one 
commentator has observed: “[a]s of late, the Supreme 
Court has demonstrated little inclination toward 
characterizing any function as traditionally the ex- 
clusive prerogative of the State.”!® As Justice Rehn- 
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quist, himself, stated in Flagg, “[w]hile many functions 
have been traditionally performed by government, 
very few have been “exclusively reserved to the 
State.”?9 

In essence in the public functions area the Court 
asks whether the activity in question is one that the 
state has exercised alone or if it is one in which the 
private sector has shared. This requirement of state 
“exclusivity,” however, is not purely a question to 
be determined through historical research. In Flagg 
Bros. v. Brooks, the Court opens the door for a private 
agency to exercise, free of constitutional restraints, 
what had been historically an exclusive public func- 
tion as long as the state continues to provide some 
potential alternative channels for redress to those 
adversely affected by the private party’s action.?° 

The issue in Flagg was whether 14th amendment 
due process requirements applied to “a warehouse- 
man’s proposed sale of goods entrusted to him for 
storage, as permitted by the New York Uniform 
Commercial Code.””! The U.S. Supreme Court re- 
jected the finding of the U.S. Court of Appeals that 
“New York not only had delegated to the warehouse- 
man a portion of its sovereign monopoly power over 
binding conflict resolution . .., but also let him, by 
selling the stored goods, execute a lien and thus per- 
form a function which had traditionally been that of 
the sheriff.”2? 

Although Justice Rehnquist’s opinion argued that 
“the settlement of disputes between debtors and 
creditors is not an exclusive public function,”2* it 
placed greatest emphasis on the fact that within the 
law there were options available to block the pro- 
posed sale. It was the availability of such options 
that appeared to dictate the Court’s conclusion that 
the warehouseman in question had not been dele- 
gated an exclusive public function. He had, in effect, 
not been delegated “exclusive” control over this al- 
leged governmental power. The state still retained 
some role. As the warehouseman exercised his “pri- 


19Flagg, supra note 13, at 158. 

207d., at 160. 

217d., at 151. 

221d., at 155, quoting from 533 F.2d., at 771. 

31d., at 161. 

247d., Stevens, J., dissenting, at 172, n.8. 

25Id., Marshall, J., dissenting, at 166-67. 

at 167. 

27 Because in West v. Atkins, supra note 8, Dr. West “.. . was paid approximately 
$52,000 annually to operate two ‘clinics’ each week at Central Prison Hospital” id. at 
4665, he was considered for constitutional purposes to be a state employee. “The fact 
that the State employed respondent pursuant to a contractual arrangement ... does 
not alter the analysis.” id. at 4668. “[S]tate employment is generally sufficient to render 
the defendant a state actor.” Jd. at 4666, citing Lugar, 457 U.S. at 936, n. 18. The fact 
that West worked within a state prison leaves unresolved the status of private prisons. 
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vate” role, he would be free from constitutional re- 
straint. Only the state would be subject to the 14th 
amendment when, and if, it were called upon to in- 
tervene. 

The dissenters on the Supreme Court in Flagg 
challenged the majority’s notion of “exclusivity” on 
a number of grounds. Justice Stevens claimed that 
the Court’s position was based “. . . on some vague, 
and highly inappropriate, notion that the respon- 
dents should not complain about this state statute 
if the State offers them a glimmer of hope of re- 
deeming their possessions ... through some other 
state action.”*4 As Justice Marshall emphasized, the 
alternative available to one damaged by the private 
use of state power may in reality prove so burden- 
some to the party seeking redress as practically to 
leave them at the mercy of the private party argu- 
ably clothed with the authority of the state.”° In the 
instant case Justice Marshall pointed out that the 
only legal remedy available to Flagg would have 
required her to put up money potentially greater 
than the value of the goods in dispute. While the 
remedy in question, “replevin,” was technically 
available, “it is also true that, given adequate funds, 
respondent could have paid her rent and remained 
in her apartment, thereby avoiding . . . [the] eviction 
[which later led to] the seizure of her household goods 
by the warehouseman.””6 

As a result of Flagg the question for those claim- 
ing that a private agency is exercising a “traditional” 
public function becomes: has the state abdicated 
completely its power to a private entity? If yes, and 
if the activity in question has been “traditionally” 
an “exclusively” governmental prerogative, the pri- 
vate party now exercising state power is bound by 
the constitution as if it were the state. If, however, 
the state retains some continued role in the exercise 
of the power in question, the private party is free 
from constitutional restraints as it exercises its share 
of what had been a governmental power. 

Privatized Corrections Litigation 

Although the Supreme Court has yet to rule on 
any case directly relating to privatized corrections,’ 
commentators who have argued that privatized cor- 
rections facilities will be subject to the same consti- 
tutional restraints as those operated by the state 
have found support for their position in lower Fed- 
eral courts. The limited litigation to date concerning 
privately operated detention and corrections facili- 
ties generally supports the continued applicability 
of constitutional protections. The only court decision 
that has directly addressed issues involving private 


| 
38 


PRIVATIZATION OF CORRECTIONS 


correctional facilities?* is Medina v. O’Niell.2® Med- 
ina concerned the detention of stowaways in a pri- 
vate facility pursuant to an Immigration and 
Naturalization Service (INS) order. Plaintiffs chal- 
lenged the failure of the INS to oversee their deten- 
tion, contending that the conditions within the 
facilities within which they were detained amounted 
to “punishment” in violation of their fifth amend- 
ment due process rights.*° 

Without discussing whether there was historic 
precedent for private detention facilities and without 
citing any relevant U.S. Supreme Court precedent, 
the Medina Court asserted that “detention is a power 
reserved to government, and is an exclusive prerog- 
ative of the state.”°! Because Congress delegated its 
authority over immigration to the INS and because 
Congress authorized the INS to designate places of 
detention for excludable aliens, the Court concluded 
that both the INS and the private facilities in which 
it ordered the plaintiffs detained were bound by the 
fifth amendment due process standards. 

The question for anyone considering this case is: 
do its findings control the issues of the constitutional 
status of private corrections? The answer is unclear. 
If, for example, the decision is based at least in part 
on the Court’s conclusion that the statutes demon- 
strate that “Congress intended the agency to furnish 
suitable facilities which comply with minimum due 
process standards,”®? then the evident failure of the 
INS and the private parties detaining the plaintiffs 
would amount to a failure to meet statutorily im- 
posed legal obligations. The application of consti- 
tutional standards would then hinge on the specific 


28 Wooley, supra note 2, at 328. 

29589 F. Supp. 1028 (1984). 

307d., at 1032. 

31Jd., at 1038. The only decision cited by the District Court, Flagg Brothers, 436 
US. at 157 citing Fuentes v. Shevin, 407 U.S. 67, 84 (1972), in fact provides no support 
for the conclusion that “detention is a power reserved to government.” On the contrary, 
the decision argues that only deprivations of property and, by implication, liberty by 
the state “or private persons whose action ‘may be fairly treated as that of the State itself’ ” 
may be subject to constitutional challenge (emphasis add). When, or if, action of private 
detention facilities, or persons employed by them “may fairly be treated as that of the 
State itself” is not addressed by the decision. In citing this section of Medina in support 
of its conclusion that private prison operations will be considered state action, “Private 
Prisons” simply compounds this error, at 275-276. 

32 Medina, 589 F. Supp. 1028, 1040. 

33691 F.2d. 931 (1982), U.S. cert. den. 460 U.S. 1069. 

347d., at 940. 

%5Robbins (1986), supra note 3, at 328-29; Johnson, supra note 3, at 4; see also: 
“Private Prisons,” supra note 2, at 263. 

The Milonas Court, itself, recognizing the apparent conflict between its decision 
and that of the U.S. Supreme Court in Rendell-Baker, argued that the cases can be 
distinguished. Although both cases concerned institutions in which the state had placed 
“special needs” youth, the issue in Rendell-Baker concerned the discharge of employees 
at the school while Medina concerns the treatment of students placed at the school. 
“The (U.S. Supreme] Court recognized that ‘in contrast to the extensive regulation of 
the school generally, the various regulators showed relatively little interest in the 
school’s personnel matters.’” 102 S. Ct. 2764, cited at 940. 


statutorily imposed tripartite relationship between 
the INS, the private shipping concern, and the de- 
tainees. This could leave open the question of whether 
in instances in which statutory requirements were 
less clear, treatment of detainees in a private facility 
would be regulated by constitutional standards. 

In Milonas v. Williams,** the Court of Appeals for 
the Tenth Circuit focused on the degree and nature 
of the interactions between government and private 
institutions. The Court’s decision upheld a Section 
1983 Civil Rights judgment against a private school 
for violating the rights of youths who were assigned 
to it by the state because of behavioral problems. 
The Court did not find explicitly that the school per- 
formed a “public function,” rather it found against 
the school because some students “... [had] been 
involuntarily placed in the school by state officials 
who were aware of, and approved of, certain of the 
practices which the district court has enjoined.” 
The Court’s decision, however, does not make clear 
whether the state placement of the youths alone would 
trigger constitutional protections or whether the 
state’s “approval” of the challenged practices was the 
determining factor in finding state action. If the state’s 
approval of the practices was the determining factor, 
then the result might be different were a state to 
decide to follow a less pervasive regulatory policy 
toward private institutions in which prisoners or de- 
tainees are confined. 

In discussing the Milonas decision, Paul B. John- 
son and Ira Robbins conclude that even in the ab- 
sence of a court finding that private correctional 
institutions perform exclusively public functions, 
constitutional restraints will be applied to their op- 
erations as a result of such factors as “the involun- 
tary nature of confinement, the detailed nature of 
contracts between the government and the private 
entities, the level of government funding, and the 
extent of state regulation of policies and pro- 
grams.”*5 In support of their conclusion that funding 
and regulation would trigger a finding of “state ac- 
tion,” the authors cite the U.S. Supreme Court de- 
cisions in Blum v. Yaretsky and Rendell-Baker v. 
Kohn: yet in both those cases the Court found that 
state action was not present despite the almost com- 
plete reliance on government funding of the insti- 
tutions in question. On the issue of regulation state 
action was also found to be absent in both cases cited 
because the government regulation did not dictate 
the specific decision under challenge.*® 

It is on the basis of cases such as these that com- 
mentators have concluded that privatization cannot 
be used to evade constitutional protections within 
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private correctional facilities. This conclusion in turn 
has led some to warn states that they must carefully 
supervise private correctional facilities if they are 
not subsequently to become liable for possible abuses 
which might follow from failure to carefully super- 
vise.°? These warnings combined with the reasoning 
supporting them, however, border on the tautologi- 
cal. On the one hand we are told that the Courts will 
find state action and thus both the state and the 
private prison contractors liable for constitutional 
violations, because the state so heavily and compre- 
hensively regulates private agencies which provide 
correctional services. On the other hand, we are 
warned that because the states will be held liable, 
the states ought comprehensively to regulate private 
correctional facilities in order to assure they will not 
have to pay for abuses not of their own making. The 
alternative argument, that commentators on “pri- 
vatization” of corrections generally ignore, is the real 
possibility that the state can avoid liability precisely 
by limiting its role in the management of private 
corrections agencies.** The question that remains is 
how might this be accomplished? 


State Action and Privatized Corrections 


Much of the constitutional litigation in the cor- 
rections area focuses on 8th amendment challenges 
to prison conditions which impose “cruel and unu- 
sual punishment” and 5th and 14th amendment 
challenges to the imposition of discipline without 
due process. Because the state would certainly retain 
responsibility for conviction and sentencing, it would 


37See, e.g., Mayer, supra note 3, at 321-22; Wooley, supra note 2, at 327-330. 

38 Although Kay has recognized that by limiting its supervisory role over the details 
of prison administration, the state might “effectively . . . shield the private contractor 
from civil rights liability,” she argues in so doing the state “. .. might increase its own 
liability on the theory that it did not comply sufficiently with its responsibility to assure 
the proper care of the prisoners placed in its custody.” See Kay, supra note 3, at 872- 
74. As Kay, herself, acknowledges, however, no such state liability has as yet “. . . been 
addressed by any court.” id. at 873. 

In the absence of direct participation by state officials in private prison operations, 
it is still possible that the courts might find that the initial conviction and placement 
in a private prison is sufficient to implicate the state in all that follows. Since the state 
incarcerates an individual in a private facility, the state assumes responsibility for all 
that happens within. Such an approach, however, would entail the Supreme Court’s 
carving out an exception to its overall approach to the state action doctrine. As the 
discussion above demonstrates, state funding or regulation of an institution, however 
extensive, does not make every action of the institution the responsibility of the state. 

39See: Estelle v. Gamble, 429 U.S. 97 (1976) and West v. Atkins, 56 LW 4664 (1988). 

4Id., Mayer, at 316-17; Wooley, at 320-23. 

41See, e.g., Lugar v. Edmondson Oil, 457 U.S. 922, especially at 937 and private 
security cases: Lusby v. T.G. & Y Stores Inc., 749 F.2d 1428, certiorari granted and 
vacated City of Lawton, Oklahoma v. Lusby, 106 S. Ct. 40, 88 L. Ed. 2d 33, on remand 
796 F.2d 1307, certiorari denied 107 S. Ct. 275, 98 L. Ed. 2d 241 (1984); El Fundi v. 
Deroche, 625 F.2d 195 (1980). 

42See, e.g., Hurt v. G.C. Murphy Co., 624 F. Supp. 512, affirmed 800 F.2d 260 
(1986); Granet v. Wallich Lumber, 536 F. Supp. 479 (1983); Gipson v. Supermarkets 
General Corporation, 564 F. Supp. 50 (1983); Davis v. Carson Pirie Scott & Co., 530 F. 
Supp. 799 (1982); Klimzak v. City of Chicago, 539 F. Supp. 221 (1982); White v. Schrivner, 
595 F.2d 140 (1979); Hurt v. G.C. Murphy Co., 624 F. Supp. 512. 
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appear improbable that the state could evade its eighth 
amendment requirements for assuring that no pun- 
ishment is “cruel and unusual.”°° Contracts between 
governments and private prison operators would, 
however, likely address such issues as “classifica- 
tion,” security and the use of force, discipline and 
“good time.”4° On such questions, it is far less clear 
that privatization accompanied by loose regulation 
could not lead to the diminution of constitutional 
safeguards. 

In assessing the impact of “privatization” on such 
issues, there is no need to outline in any detail the 
current status of due process requirements govern- 
ing such issues. The issue here is not the precise 
nature or adequacy of those requirements, rather it 
is whether any requirements of due process apply in 
privatized correctional facilities. 

The fate of constitutional protections within pri- 
vatized correctional facilities hinges on two factors: 
first, on the precise nature of the contractual rela- 
tionships between the state or Federal governments 
on the one hand and private corrections agencies on 
the other; and second, on whether or not all aspects 
of corrections will be deemed traditionally exclusive 
governmental functions. 

Even if a state’s contract with operators of private 
prisons specified in detail the conditions of incar- 
ceration, including, for example, specific procedures 
to be followed in administering discipline and/or pro- 
viding security, there are reasons to doubt that the 
U.S. Supreme Court would find that the require- 
ments of the state action doctrine had been met. 

If, however, state officials or employees partici- 
pate directly in disciplinary proceedings or in main- 
taining security within “private” correctional 
institutions, such participation would trigger con- 
stitutional restraints. When public and private of- 
ficials or employees act in concert, the actions of both 
are considered by the Court to be subject to consti- 
tutional limitations.*! When, on the other hand, pri- 
vate actors, such as private security personnel, act 
independently of the state, their actions have not 
been viewed as controlled by constitutional re- 
straints. *? 

If the requirements of the state action doctrine 
are triggered by extensive government regulation 
of, and participation in, specific practices of private 
institutions, then the greater the discretion left to 
such institutions, the less the chance that they or 
governments will be held to constitutional stan- 
dards. Were governments to leave significant dis- 
cretion in the hands of private prison operators over 
security and disciplinary matters and leave imple- 
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mentation of such policies to private prison employ- 
ees, then the applicability of constitutional restraints 
would likely depend on, first, whether the courts 
determine that the activity in question is tradition- 
ally an exclusive public function, and second, a con- 
tinuing government role in the exercise of the public 
function. 

Although decisions concerning what constitutes a 
criminal offense and who may be subject to a crim- 
inal sanction are clearly both traditionally and ex- 
clusively governmental functions,** there is historical 
precedent for privately owned and operated jails and 
places of detention. Indeed, Travis et al. argue that 
the development of publicly run institutions was a 
response to the record of abuses in private facili- 
ties.*4 

Even before the current drive for privatized cor- 
rections gained momentum, there was extensive pri- 
vate involvement in providing juvenile facilities, 
halfway houses, and drug and alcohol rehabilitation 
centers.*® For the courts to conclude that corrections 
is an “exclusive” public function, therefore, they will 
have to disregard both historical precedent and cur- 
rent practice. The fact of private corrections in the 
past means simply that corrections cannot be viewed 
as a function that has been traditionally “exclu- 
sively” performed by the state. Additionally the Flagg 
decision appears to permit private actors participat- 
ing in the execution of even a traditional and exclu- 
sive public function to disregard constitutional 
restraints as long as the state provides those ad- 
versely affected by the private action some possible 
alternative governmental channels for protecting 
their interests. 

Within the corrections context, if the state pro- 
vided guidelines for private correctional officials in 
applying discipline and crediting “good time,” but 
left actual implementation to the private prison op- 
erators, the private agents could avoid the proce- 
dural due process requirements demanded of public 
prisons as long as the state provided prisoners some 
means of appeal or some alternative channel to chal- 
lenge abuse of the state guidelines. As both Justice 
Marshall and Stevens made clear in their Flagg dis- 


43 Mayer, supra note 2, at 320. 

44Lawrence F. Travis et al., “Private Enterprise and Institutional Corrections: A 
Call for Caution.” XLIX Federal Probation 11 (December 1985); also for a discussion 
of the role of the private sector in the 19th century, see generally Cody, “The Priva- 
tization of Correctional Institutions: The Tennessee Experience.” 40 Vanderbilt Law 
Review 829 (May 1987); also see,Mayer, supra note 2, at 311; Savas, id., at 898; and 
“Private Prisons,” id., at 253-254. None of these authors, however, discuss the impli- 
cations of the historical role of private corrections under the Supreme Court’s “public 
function” doctrine. . 

45See Camp and Camp and Mullen, supra, note 2. 


sents, however, alternative channels might well prove 
burdensome to those who must rely on them—so 
burdensome as to make their routine use impracti- 
cal. Under such conditions the initial decisions of the 
private prison operators on matters of discipline and 
security might stand unchallenged even though those 
decisions were arrived at without due process. 

Finally, even the need for such appeals mecha- 
nisms might be avoided if placement in a private 
correctional facility rather than a public one were 
an option selected by a convicted felon. If the state 
were to provide for both public and private correc- 
tional facilities, prisoners could be given a choice. 
The state might offer such inducements as possible 
early release or more rehabilitation options as an 
inducement to prisoners to elect the private facili- 
ties. Under such circumstances because the state has 
not completely abandoned the corrections field to 
private contractors, both the contractors and the state 
might be freed from liability for any alleged denial 
of constitutional rights within private corrections 
facilities. 


Conclusion 


At least until the U.S. Supreme Court rules de- 
finitively in a case concerning actions of private cor- 
rectional institutions, we cannot assume that such: 
institutions must follow the same constitutional 
standards as those operated by the state itself. The 
Court’s approach to the state action doctrine in re- 
cent years has raised the threshold of state involve- 
ment that is required before constitutional restraints 
apply to ostensibly private conduct. This shift has 
been led by now Chief Justice Rehnquist; it has been 
supported by the Court’s emerging conservative ma- 
jority. There is no reason to expect that this incli- 
nation to insulate actions of private institutions which 
provide services to the state, or in the place of the 
state, from constitutional constraints will not con- 
tinue. 

If private correctional facilities are freed from many 
of the constitutional constraints placed on public in- 
stitutions, then both they and their government 
sponsors will be freed from the constant threat of 
Section 1983 civil rights suits from inmates. Neither 
they nor government would be subject to liability for 
denying civil rights to inmates. Because most ob- 
servers have assumed that private prisons will te 
held to the same constitutional standards as public 
ones, however, many have counseled governments 
to regulate and control virtually every aspect of pri- 
vate prison operations. Such regulations have often 
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been recommended as a means of assuring that gov- 
ernments will only be held liable for conditions of 
their own making. It is, however, possible that these 
regulations designed to protect governments from 
liability may, themselves, prove to be the mecha- 
nisms for assuring government liability. Such con- 
tinued government participation in prison operations 
may implicate government as much or more than it 
may protect government. 

Neither advocates nor opponents of privatization 
can safely assume that privatized corrections will be 
held to the same constitutional standards as those 
operated by the state itself. All must consider the 
real possibility that a privatized correctional insti- 
tution may be free to accord inmates less rights and 
legal protections than a public facility. If corrections 
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officials or political decision makers elect tightly to 
regulate and control the operations of private cor- 
rectional facilities, they should do so because they 
want to assure that those confined within continue 
to benefit from the procedural protections afforded 
by the Constitution of the United States. In the ab- 
sence of such continued direct government involve- 
ment, much of the limited progress made to date in 
assuring prisoner rights may be lost. In drawing up 
contracts for private correctional facilities, public of- 
ficials must recognize the dangers of allowing pri- 
vate operators discretion over matters of such 
fundamental public concern. Advocates of prisoner’s 
rights, however, should be alert to the possibility 
that governments will deliberately use privatization 
effectively to evade constitutional restraints. 
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Probation Supervision Fees: 
Shifting Costs to the Offender* 


By CHARLES R. RING 
Senior Research Analyst, Massachusetts Legislative Research Bureau 


Introduction 


ROBATION IS now the most commonly used 
Prrmina sanction in the United States, with 
nearly three times as many offenders placed 
on probation each year as are sentenced to prison 
and jail combined. Many experts are concerned by 
the steady rise in probation caseloads in recent years 
since, as noted by James M. Byrne of the University 
of Lowell, “[while] prison crowding draws national 
attention and increased resources, ‘probation crowd- 
ing’ poses a more immediate threat to the criminal 
justice process and to community protection.”! 

It was probably inevitable that at a time when 
many jurisdictions are struggling to maintain basic 
services, educate their children, and care for their 
elderly, proposals to shift the cost of probation pro- 
grams from the taxpayer to the offender would gen- 
erate increasing support. The best evidence of this 
support is the rapid spread of fees for probation ser- 
vices in recent years. Initiated in Michigan and Col- 
orado in the 1930’s and 1940's, probation fee programs 
had been adopted in only 10 states by 1980. This 
number has more than doubled in the intervening 
years, and at least 26 states have now authorized 
the imposition of some form of probation fee. 

As user fees proliferate and a pay-your-own-way 
philosophy of government holds sway, the question 
begins to change from whether to charge, to when 
and how much? Some states collect fees for a variety 
of probation-related services and programs includ- 
ing: the preparation of presentencing reports; elec- 
tronic surveillance programs; ignition interlock 
devices; and work release programs. By far, the most 
common practice is to impose a monthly fee, often 
within some statutorily established range, upon all 
probationers. 


Deciding to Charge 


In recent years, the emphasis upon rehabilitation 
and alternatives to incarceration, which helped shape 


*This article is based on a report published by the Mas- 
sachusetts Legislative Research Bureau. Copies of the full 
report may be obtained free of charge from the Legislative 
Research Bureau, 30 Winter Street, 11th Floor, Boston, Mas- 
sachusetts 02108. 
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the evolution of the criminal justice system during 
much of the 20th century, has begun to erode in the 
face of a renewed emphasis upon incapacitation and 
retribution: prison sentences have become more se- 
vere and more frequent; mandatory and determinate 
sentencing laws have curtailed the use of alternative 
sentences; and parole boards are tightening their 
standards to placate a crime-weary public. 

Nowhere are the repercussions of this change in 
attitudes towards crime and punishment more ap- 
parent than in the operation of state and local pro- 
bation systems. The social worker/assistance 
orientation towards probationers which had long 
guided probation officers’ relationships with their 
“clients” has given way to a surveillance/control model 
of managing offenders. In the process, the goal of 
helping the “client” (with its emphasis upon coun- 
seling and assistance) has become secondary to com- 
munity protection (with its stress upon surveillance 
and revocation) as the fundamental mission of the 
probation officer.” 

One can only speculate as to what impact this 
change in mission will ultimately have on public 
safety and offender rehabilitation. At least in the 
short term, however, the effect will probably be to 
increase support for the adoption of probation fee 
requirements among policymakers and, even more 
so, the public at large. 


When to Charge 


The poor, the uneducated, and the unemployable 
are all disproportionately represented among pro- 
bation populations. Many of these individuals are 
already subject to fines, restitution charges, victim/ 
witness fees, and court costs assessments. Thus, pro- 
bation fees would in many cases be competing with 
these prior claims for probationers’ often meager re- 
sources. 

The potential for conflict between probation fee 
collections and other court-ordered financial obli- 

gations is one of the issues jurisdictions contem- 


1 James M. Byrne, Probation, National Institute of Justice, 1988. 

2James M. Byrne, “The Control Controversy: A Examination of In- 
tensive Probation Supervision Programs in the United States,” Federal Probation, June 
1986, pp. 4-16. 
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plating fee programs must resolve at the outset. Critics 
charge that probation fee obligations will divert rev- 
enues from restitution payments, victim/witness fees, 
and other more important uses. If this is allowed to 
occur, they point out, probation fee programs could 
deteriorate into a court-ordered system of “robbing 
Peter to pay Paul.” 

Many states with fee programs have already rec- 
ognized and responded to this problem by stipulating 
(either by statute or administratively) what priority 
should be given to probation fee collections in re- 
lation to other court-ordered payments. Although 
jurisdictions differ with respect to the priority they 
assign each obligation, most place probation fees 
somewhere in the middle or at the bottom of the list. 

In Colorado, for example, probation fees are col- 

lected only after victim compensation payments, res- 
titution charges, and court costs assessments have 
all been satisfied. Approximately 50 percent of re- 
spondents to a recent national survey reported that 
probation fees are assigned a lower priority than 
restitution or fines, 40 percent ranked fees on a par 
with restitution and fines, while only 10 percent in- 
dicated that fees are the highest priority.* 
_ Another concern raised by opponents is that while 
most probationers would pay their fees, some might 
resort to illegal activities to do so. Though this con- 
cern certainly has some basis in fact, it should not 
be accorded great weight when balancing the poten- 
tial problems and benefits of fee programs. 

The imposition of any financial sanction (whether 
it be a fine, a victim/witness fee, or a probation fee) 
could induce some individuals to commit new crimes 
in search of funds. Thus, probation fees, like attorney 
fees, or any other cost borne by offenders, will some- 
times be paid with monies raised through illegal 
acts. But it is alarmist to suggest that significant 
numbers of otherwise law abiding probationers will 
commit new crimes solely to pay probation fee charges 
of $10-$50 per month. ~ 

With few exceptions, persons who commit crimes 
to pay their probation fees will be the same individ- 
uals who will commit crimes to pay the rent, buy a 
car, go to the movies, or get a fix. In short, they will 
be the very persons whose presence among probation 
caseloads pose the greatest threat to life and prop- 
erty. What impact the obligation to pay probation 
fees might have upon these individuals’ propensity 


3Christopher Baird, Douglas A. Holien, and Audrey J. Hall, Fees for Probation 
Services, National Council on Crime and Delinquency, January 1986. 
‘Florida Statutes Annotated, Title XLVII, s. 945.30. 
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to commit further crimes is unknown. On balance, 
the risk of fee-induced crime appears to be insignif- 
icant when measured against the revenues at stake. 
In any event, the critical public policy choice raised 
by this risk is not whether or not to impose fees, but 
whether or not persons so easily provoked to commit 
additional crimes should be placed on probation in 
the first place. 

This is not to say that fees should be imposed 
without regard for individual needs or circum- 
stances. One of the central tenets of modern criminal 
law is the need for proportionality between punish- 
ments and crimes. In the case of indigent probation- 
ers, the imposition of even token probation fees may 
violate this principle. 

It would not be difficult to show, for example, that 
what advocates of probation fees sometimes refer to 
as “beer and cigarette money” is actually “milk and 
eggs money” for many probationers and their fam- 
ilies. The extraction of fees from persons already so 
impoverished would resemble a community-based 
derivative of the debtors’ prison systems from a 
shameful past. Such a system would not only be rep- 
rehensible but in most states illegal. 

It is imperative, therefore, that fee programs be 
designed to ensure that individuals are neither de- 
nied probation nor have their probation revoked be- 
cause of inability to pay. Fortunately, there are at 
least two simple, equitable means of achieving this 
end. The first approach—and the one most com- 


monly used by jurisdictions with fee programs—is 


to utilize a means test whereby indigent and other 
needy persons can be excused from their fee obli- 
gation. The second approach—which can be used in 
conjunction with the first—is to provide a commu- 
nity service alternative in lieu of fee payments. 
Some states’ supervision fee statutes include very 
specific criteria for exempting individuals from all 
or any part of their fee obligation. Florida’s law, for 
example, permits exemption if the offender: (a) has 
diligently attempted, but has been unable, to obtain | 
employment which provides sufficient income to make 
such payments; (b) is a student in a program de- 
signed to prepare him or her for gainful employment; 
(c) has an employment handicap; (d) is prevented by 
age from securing employment; (e) is responsible for 
the support of dependents, and the payment of a fee 
would constitute an undue hardship; (f) has been 
transferred outside the state; or (g) there are other 
extenuating circumstances.* Other states’ statutes 
incorporate a general guideline for exemption, such 
as the Texas law which provides that “[t]he court 
may waive or suspend a monthly payment of the fee 
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if it determines that payment of the fee would cause 
the probationer a significant financial hardship.”® 


Setting Fees 


Probation officers perform several functions, the 
cost of which could be charged to the probationer. In 
many jurisdictions, probation officers often prepare 
presentencing reports for use by judges when setting 
the term and conditions of an offender’s probation. 
Some or all of the expense incurred in preparing 
these reports could either be charged to the individ- 
ual offender or added to the base from which average 
monthly fees for all probationers are calculated. 

Similarly, the cost of providing alcohol and drug 
counseling referrals, employment assistance, and 
other nonsupervisory services could either be billed 
to individuals in need of such services or spread among 
the entire probation population. Supervisory costs 
could, likewise, either be charged on an individual 
basis, perhaps reflecting the degree of supervision 
required by each probationer, or collected as a flat 
fee on an average cost basis. 

While a few states charge for specific programs or 
services, the most common practice is to require all 
probationers to pay a monthly probation supervision 
fee. In some states fee amounts are set at a flat rate, 
such as $15 per month. In other jurisdictions, fee 
amounts can be imposed within some statutorily es- 
tablished range, for example, $10-$50 per month. 
California’s fee statute does not specify fee amounts, 
requiring instead that judges determine defendants’ 
ability to pay all or a portion of the “reasonable cost 
of probation” provided that the “reasonable cost . . . 
not exceed the actual average cost thereof.”® 

A recently enacted Massachusetts statute intro- 
duces a new twist to the issue of setting probation 
fees by subjecting each probationer to a monthly 
“probation day supervision fee” equal to “not less 
than one day’s net wages nor more than three days’ 
net wages.”” Supporters of this approach contend 
that it introduces a progressive element to fee re- 
quirements by linking fee amounts and offenders’ 
incomes. 

Actually, the term “probation day supervision fee” 
is a misnomer. The word fee, after all, implies the 
existence of some relationship between the amount 
charged to the recipient and the cost of providing 
the goods or services in question. The so-called “pro- 


5Texas Code of Criminal Procedure, Art. 42.12, Sec. 6a(a). 

6California Penal Code s. 1203.1b(a). 

7Massachusetts General Laws Annotated, c. 276, s. 87A. 

8Nora Harlow and E. Kim Nelson, Management Strategies for Probation in An Era 
of Limits, National Institute of Corrections, March 1982, p. 65. 


bation day supervision fee” approach ignores this 
critical link between costs and charges, relying in- 
stead upon an ability-to-pay criterion for setting fee 
amounts. Consequently, there will be numerous in- 


‘stances where the probation fee assessed against an 


individual! offender will far exceed any reasonable 
estimate of the cost of providing probation supervi- 
sion services. 


Fee Disposition 

Probation fee revenues can either be retained by 
the probation department or paid into the general 
fund. The relative advantages and disadvantages of 
these two approaches are open to interpretation. 

It is often suggested that the introduction of fees 
could give rise to a revenue driven probation system 
wherein the welfare of offenders, perhaps even pub- 
lic safety, becomes secondary to revenue enhance- 
ment. For example, the link between caseloads and 
revenues could encourage the placement of more in- 
dividuals on probation for longer periods of time. 
Operating in such a system, probation officers may, 
intentionally or unintentionally, place too much em- 
phasis upon fee collection to the detriment of their 
other responsibilities. 

Such concerns were raised by the authors of a 
National Institute of Corrections-sponsored study who 
warned: 


Lacking the quasi-market effects of a real user fee, the 
charge for supervision may have some undesirable effects. 
Without a direct connection between supply and demand for 
service, there could be a tendency to increase the number of 
people to whom supervision is ‘supplied’. If probation were to 
become an even marginally profitable venture through what 
amounts to a fine on individuals supervised, it would hardly 
be surprising if the ‘net’ were to widen, taking in many who 
otherwise might have received no services.® 


The prospect of persons who would not otherwise 
be placed under supervision of the court being placed 
upon probation solely as a revenue raising measure 
would of itself be sufficient cause to reject probation 
fee proposals. Such a turn of events, however, seems 
highly unlikely. In the first place, it would spark an 
overwhelming surge of opposition from defense at- 
torneys, civil rights groups, elected officials, and the 
media. In the second place, it borders on the absurd 
to suggest that responsible members of the judiciary 
would be swayed in their sentencing decisions by the 
opportunity to impose probation fees. Judges who 
abuse their authority to impose fines, restitution 
charges, and other economic sanctions would very 
likely abuse probation fees. The problem in such cases 
lies not with the concept of probation fees, but with 
the judge, and should be dealt with in the same man- 
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ner as any other abuse of judicial discretion. 

Actually, it seems far more likely that probation 
fees will have just the opposite effect by encouraging 
judges to impose probation in instances where in- 
carceration might formerly have been the sentence 
of choice. For instance, in Georgia, probation fee rev- 
enues are being used to fund the state’s intensive 
probation program whereby offenders who would 
otherwise be locked up are diverted into a lower cost 
and seemingly successful community-based inten- 
sive probation program. In other states, fee revenues 
have supported the hiring of additional probation 
officers to supervise larger probation populations. 

Alternatively, fee revenues can be used to provide, 
improve, or expand a host of social services that are 
presently unavailable to many probationers. For ex- 
ample, a recent evaluation of the Massachusetts pro- 
bation system identified serious deficiencies in both 
the scope and variety of services available to pro- 
bationers. Among the services needed most were 
counseling, job training, drug and alcohol treatment, 
and shelters for battered spouses. According to the 
report, “only a patchwork system of services within 
and outside the probation system has been developed 
with the Commonwealth.”® 

Commenting on this lack of services, one ob- 
viously frustrated probation officer observed: 


What are we doing? Over one half (of our clients) go to jail 
or surrender. We do not have the backup services to make it 
work. There is no priority for drug, mental health, sex offender 
treatment, employment services, etc. What is our function other 
than to watch them fail as predicted?!° 


Judge Albert Kramer of the Massachusetts Dis- 
trict Court, a nationally recognized expert on alter- 
native sentencing, has also addressed the problems 
raised by lack of services: 


... probation isn’t probation without a program ... Pro- 
bation intercedes in peoples’ lives without really offering them 
any help with the problems that caused them to commit their 
crimes . . . That’s totally immoral. It’s pretending an involve- 
ment that doesn’t occur." 


In most states, additional general revenue fund- 
ing for the types of services needed by probationers 
is extremely unlikely in the near (even not so near) 
future. Probation fees, on the other hand, would pro- 
vide a ready and very appropriate source of such 
funding. 

Fee revenues are an attractive means of funding 


®The Spangenberg Group, Assessment of the Massachusetts Probation System, a 
report prepared for the Office of the Chief Administrative Justice of the Trial Court, 
October 1987, p. 129. 

10Op. cit., p. 129. 

1 Kevin Krajick, “Probation: The Original Community Problem,” Corrections Mag- 
azine, December 1980, p. 7. i 
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probation-related services and programs for several 
reasons. By providing a new revenue source, they 
would permit programs and services to be introduced 
or expanded without resorting to general tax in- 
creases or the shifting of resources from alternative 
uses. At the same time, fee programs forge a link 
between those who benefit from enhancing probation 
department support services and those who pay for 
such improvements. Of course, not all probationers 
are in need of additional services, but as one pro- 
bation official argues: “Even probationers who do not 
directly benefit from fee expenditures should be re- 
quired to help the person down the road who may 
need assistance.” Finally, probation officials in many 
states with fee programs believe that fee require- 
ments have been a tremendous help in garnering 
public and legislative support for their departments. 

Another frequently raised objection to probation 
fees is that they will encourage expectations that 
probation departments can be, at least in part, self- 
supporting. As a result, financial support from gen- 
eral tax revenues would begin to decline. According 
to this scenario, each dollar of fee revenue would 
displace a dollar of general revenue funding. The 
final result is that probation departments may find 
themselves in the position of having to rely on an 
uncertain revenue base while expending scarce re- 
sources on fee collection activities. 

The extent to which this has actually occurred is 
unclear. In some states, probation fee revenues are 
paid into the general fund. Other jurisdictions pro- 
vide for revenues to be paid into a revolving fund to 
be used for salaries of probation officers, adminis- 
trative expenses, travel allowances, educational pro- 
grams, and other general operating costs. In other 
instances, as in Georgia, probation fees are used to 
fund policy innovations such as that state’s intensive 
probation program. 

Probation officials appear to be divided in their 
opinions as to whether probation fee revenues have 
supplemented or supplanted general revenue fi- 
nancing. Most believe that their departments’ status 
as a revenue producer is a definite advantage in the 
competition for funds among government agencies 
and has led to larger appropriations than would oth- 
erwise have been the case. 

In the final analysis, it probably makes little dif- 
ference whether a statute stipulates that fee reve- 
nues be retained by probation departments, paid into 
the general fund, or earmarked for special programs. 
If state policymakers are determined to use fee pro- 
grams for general revenue purposes, even the most 
carefully worded statute will not prevent them from 
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realizing that goal. If, instead, there is deep-rooted 
support for utilizing fee revenues to expand or en- 
hance probation department operations that too can 
easily be achieved. 


Sanctions 


Most probationers will probably pay their fees with 
little or no prodding. In other cases, probation offi- 
cers will have to exert pressure ranging from friendly 
persuasion to aggressive browbeating. Even the lat- 
ter will sometimes prove ineffective, and sanctions, 
including the threat of incarceration, are an essen- 
tial element of successful fee programs. 

In most states, failure to pay probation fees is 
punishable in the same manner as is violation of any 
other condition of probation. Recognizing that in- 
carceration should be used only as a last resort, most 
jurisdictions favor a “talk tough, act forgiving” ap- 
proach to dealing with individuals who fall behind 
in their payments. For example, in some states per- 
sons whose financial situation takes a turn for the 
worse can either have their fee obligations reduced 
or forgiven or be granted a grace period until they 
get back on their feet. In other instances, a com- 
munity service obligation can be substituted for the 
fee requirement. 

Of course, failure to pay fees is not always invol- 
untary, and willful refusal to satisfy probation fee 
obligations is often dealt with harshly. In Colorado, 
for example, it is not uncommon for persons who are 
able but refuse to pay their fees to be brought back 
before the court and given a work release sentence. 
Usually, the mere threat of having to spend nights 
in jail for the next 6 months elicits prompt payment. 

Florida employs what can be described as a “three 
strikes and you’re in” approach to dealing with pro- 
bationers who fail to pay their fees. The first missed 
payment is dealt with informally by the probation 
officer, either over the telephone or during a regu- 
larly scheduled meeting. Failure to pay a second time 
elicits a letter, thus establishing a written record, 
warning of the potential consequences of further de- 
linquency. A third missed payment results in the 
person being brought back before the court, at which 
time incarceration is a very real possibility. 

In contrast, California’s probation fee statute pro- 
hibits incarceration for failure to pay by limiting fee 
enforcement motions to civil court actions and spe- 
cifically excluding contempt findings. Other sanc- 
tions which could be used to enforce fee requirements, 


12Harlow, op. cit., p. 65. 
13 Baird, op. cit., p. 22. 


short of incarceration, include attachment of assets, 
garnishmer: of wages, or withholding of tax refunds. 

Even states which strongly enforce fee obligations 
are reluctant to revoke an individual’s probation for 
simple failure to pay. Fortunately, according to of- 
ficials in several states, they are seldom forced to go 
to such lengths. Indigency exclusions, adjustments 
to fee amounts, temporary suspension of fee obli- 
gations, and other need-based accommodations have 
proven to be very effective at ensuring that persons 
obligated to pay fees have the means to do so. Pro- 
bationers who refuse to pay fees despite their ability 
to do so are most often the same individuals who are 
unable or unwilling to abide by other conditions of 
probation. Consequently, failure to pay fees is usu- 
ally just one item on a list of offenses which result 
in probation being revoked. 


Administering Fee Programs 
Probation officers already labor under heavy pa- 


perwork and caseload burdens. Some critics contend 
that time spent collecting probation fees would be 


‘better devoted to counseling and surveillance activ- 


ities. Surely, they argue, we should be striving to 
reduce, not increase, paperwork and administrative 
requirements. A collateral concern is that collection 
activities, by casting officers in the role of bill col- 
lectors, will have a deleterious effect on officer/client 
relations and undermine professionalism among pro- 
bation staff. 

Collecting fees will require extra effort on the part 
of line officers, their superiors, central office staff, 
and the courts. Judging by the experience of other 
jurisdictions, this extra workload can be accommo- 
dated at acceptable cost and with little difficulty. 
Indeed, according to one study, while “the problems 
associated with fee collection are stressed by those 
who do not already have fee programs in place, 
[m]anagers with some first-hand experience in this 
area tend to emphasize the benefits.” 

The impact of collection activities upon probation 
agency functions was one of the issues addressed by 
a 1986 report on fees for probation services prepared 
by the National Council on Crime and Delinquency 
(NCCD).!° That study found that time required by 
probation fee collection activities was minimal, usu- 
ally involving less than 10 percent of total time. 
Even more telling are the results of an earlier NCCD 
study which concluded that time devoted to all col- 
lection activities (including restitution) rarely 
amounted to more than 2 percent of officers’ time. 

The earlier study also examined the impact of fees 
(i.e., all fees, not just fees for probation services) on 
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the amount of time officers devoted to basic super- 
vision activities. Based upon data from 16 jurisdic- 
tions, the NCCD concluded that the only discernible 
difference between agencies that collected fees ver- 
sus those which did not was that the former averaged 
approximately 20 minutes less per month on maxi- 
mum supervision probationers. Time spent on me- 
dium and minimum cases was virtually identical for 
.both the collecting and noncollecting agencies. 
Fees can be collected by probation officers or ad- 
ministrative personnel. While states with fee pro- 
grams use both approaches, there are good reasons 
for utilizing administrative personnel whenever pos- 
_ sible. First, and most importantly, it reduces the 
paperwork and administrative burden placed upon 
probation officers, thereby minimizing potential con- 
flict between fee collection activities and their other 
responsibilities. Another advantage is that using ad- 
ministrative employees, who are paid considerably 
- less than probation officers, helps hold down collec- 
tion costs. Finally, administrative employees, many 
of whom are already involved with various collection 
activities, are more familiar with record keeping and 
data entry procedures. 

Whatever approach is used, it is imperative that 
proper safeguards be employed to prevent misap- 
propriation of funds or inadvertent failure to record 
all payments received. For this reason alone, it may 
be advisable to require that all payments be made 
in person or by mail to a central office or designated 
individual within each courthouse or probation de- 
partment. Probation officers would simply monitor 
probationers’ payment history based upon some eas- 
ily accessed central file. 

To further ensure a proper auditing trail, it is 
prudent to require, as many states do, that fees be 
paid by money order, certified check, or personal 
check rather than cash. As one state official ob- 
served, the problem with cash is that “it has a ten- 
dency to grow legs and walk away.” Some states also 
have experienced problems with burglaries at local 
probation offices where large amounts of cash are 
known to be kept. 


Although probation officers’ involvement in the 
actual collection of fees can be minimized, they will 
have to be relied upon to distinguish between cases 
where individuals are unwilling, as opposed to un- 
able, to meet their fee obligation. Therefore, even if 
administrative personnel are utilized whenever fea- 
sible, probation officers will remain the critical link 
between the imposition and collection of fee obli- 
gations. Where officers resent having to collect fees, 
revenues will be lost, morale will suffer, and admin- 
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istrative problems will be commonplace. In a more 
supportive environment, fee enforcement responsi- 
bilities appear to engender little opposition from pro- 
bation officers and cause few administrative problems 
while ensuring high collection rates. 


Conclusion 


Persons on both sides of the debate over probation 
fees advance strong arguments in support of their 
respective positions. Too often, however, this debate 
merely reflects basic philosophical and policy con- 
siderations over which reasonable persons will al- 
ways differ. For example, many individuals are 
convinced that charging fees inevitably undermines 
probation departments’ emphasis upon rehabilita- 
tion and assistance. For that reason alone, they will 
oppose fees even in the face of the most enthusiastic 
revenue projections or a desperate need for new funds. 
By the same token, persons who are determined to 
punish probationers more severely or shift costs to 
the offender whenever possible are often willing to 
support even the most ill-conceived fee proposals. In 
between these two extremes there is ample room for 
compromise. 

_ This middle ground is where the claims and coun- 
terclaims, charges and countercharges, can best be 
evaluated and resolved. It is here that important 
questions such as how to deal with probationers who 
are unable to afford fees or what priority should be 
given to fees in comparison to other obligations can 
be asked and answered. 

On balance, it appears that most of the objections 
raised against probation fees can be addressed either 
in the enabling legislation or the actual adminstra- 
tion of the fee program. Concerns that individuals 
might be incarcerated solely for inability to pay their 
fees can be resolved with provisions for indigency 
exclusions and community service alternatives. Fears 
that probation fees will compete with and sometimes 
displace restitution payments, victim/witness fees, 
or other court-ordered payments can be allayed by 
establishing a formal procedure for determining the 
order in which various financial obligations shall be 
satisfied. 

In other instances the objections raised by oppo- 
nents are simply not borne out by the experience of 
states which are currently operating fee programs. 
While collecting and administering fees are not 
without problems, there is no evidence to support 
claims that such activities will be excessively time 
consuming, difficult, or costly. Quite the contrary. 
Officials in most jurisdictions with fee programs re- 
port few problems and substantial benefits. 
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Introduction 


HE EVOLUTION of the study and practice of 

corrections has moved within the historical 

pendulum between the principle of retribu- 
tion as endorsed by such holy writings as the Upan- 
ishads, Koran, and the Law of Moses, and the more 
rehabilitative philosophy of the New Testament as 
expressed in various reform movements. The tension 
between the two has been considerable in the in- 
evitable ambiguity of our democratic society. Such 
ambiguity recognizes the need for social order and 
control yet at the same time stresses individual lib- 
erties and expression. Punishment and rehabilita- 
tion, emotion and reason reside together as our system 
of justice attempts to reach a more effective synthe- 
sis—a synthesis that will provide order and stability 
in the community in a humane way without dimin- 
ishing the potential for positive change in most of 
the individuals who offend the community. 

To be a part of a justice system that is more hu- 
mane for both the community at large and for the 
offender, correctional treatment will need to refocus 
on the power of relationship as a priority for positive 
change. This refocusing will require treatment staff 
to more clearly view treatment technologies as a 
means to an end rather than as an end in themselves. 
Within this framework, the counselor or other 
professional becomes the primary model for dem- 
onstrating self-discipline to the offender rather than 
using various technologies to act on the offender while 
personally evading the technologies’ implications. This 
article examines an existential model which focuses 
on the therapeutic value of relationships in an at- 
tempt to restore the balance in the nature of correc- 
tional treatment efforts. 


An Historical Context for Treatment 


In trying to bring the nonconforming offender to 
an accommodating point within the order of an es- 
tablished democratic community, corrections has run 


*The author wishes to thank Frank Cullen, Morton Brown, 
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the gamut of treatment. It should be noted that most 
of the various treatment efforts could be considered 
a fallacy to some extent in that there has been a 
substantial difference between the claims surround- 
ing new treatment programs and the reality of their 
implementation and results. From the more coercive 
programs of correctional hard-liners who deny the 
value of rehabilitation to correctional liberals who 
are inclined to confuse a busy inmate services agenda 
with an effective one, legitimate treatment programs 
have often been replaced quicker than new fall tele- 
vision shows. 

Early efforts inspired by the Quakers attempted 
to influence offenders through religious instruction 
and reform. Post-Civil War efforts evolved from 
teaching inmates to read the Bible to mass liberal 
arts and vocational education programs. The con- 
gregate work environment as exemplified by the Au- 
burn prison model spawned an emphasis upon the 
work ethic of the prison industry era (a recent trend 
along these lines has reoccurred with an eye toward 
having inmates “pay their own way”). Starting in 
the 1950’s, the medical model was implemented as 
the treatment approach of choice wherein criminal- 
ity was to be treated in the same manner as a phys- 
ical disease (i.e., diagnosis of problem, prescription, 
treatment, and cure). In reaction to this trend the 
behavioral science movement emerged, embracing 
some elements of the medical model but perhaps being 
more compatible with the technology and engineer- 
ing orientation of the hard sciences. Through sci- 
entific methods:applied to human behavior, behavioral 
scientists contended that criminality could be elim- 
inated. Some critics accused the behaviorists of 
“methodolatry,” the worship of the scientific method 
or at least placing too much confidence in its infal- 
libility (Braginsky and Braginsky, 1974; Koch, 1969). 
The more enthusiastic and even blatant claims at- 
tributed to behavioral treatment are demonstrated 
by McConnell’s (1970) comments concerning a per- 
son possessing an antisocial personality: 

No one owns his own personality. Your ego, or individuality, 

was forced on you by your genetic constitution and by the 

society into which you were born. You had no say about what 
kind of personality you acquired, and there’s no reason to 


believe you should have the right to refuse to acquire a new 
personality if your old one is antisocial (p. 74). 
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Therapeutic communities in and out of prison also 
enjoyed some degree of popularity in the 1970’s as 
evidenced by the success of such programs as Daytop, 
a drug treatment program. Common goals, personal 
sacrifice, and responsibility were advocated not- 
withstanding outside criticisms ranging from charges 
of suspect qualifications of supervising staff to claims 
that some therapeutic communities encouraged a cult- 
like dependency concerning their members. 

For better or worse, each movement in turn started 
with a high level of enthusiasm and energy only to 
be eventually overshadowed by the institutions of 
confinement themselves and the accompanying busi- 
ness and bureaucracy of corrections. Regarding the 
historical lessons of evolving American prison policy 
(which includes treatment), Sherman and Hawkins 
(1981) suggest, “... it is at periods of the most ex- 
cessive claims that the greatest indignities have been 
wrought ... (p. 118).” Although remnants of each 
correctional movement may remain, over the years 
the rhetoric of correctional treatment seems to in- 
creasingly bear little resemblance to its realities. 

Such a course of action often does not seem to 
make much sense, yet it is an approach we have 
faithfully followed for decades, pausing every now 
and then to slap on a fresh coat of legislation and 
policy mandates. It often appears as though our cor- 
rectional efforts are more the result of political and 
social fashion than of serious, long-term program 
commitments. Each new treatment program, like that 
of popular diet and self-help movements, is heralded 
as the “one-and-only” model to solve the majority if 
not all of our treatment problems. Less sensational 
programs which may be very viable for a smaller 
portion of the inmate and offender population are 
less conducive to extensive press coverage and, as a 
result, are inclined to be ignored even when they 
prove to be effective (Gendreau and Ross, 1987; Cul- 
len and Gilbert, 1982). Somehow we have continued 
to believe that we can isolate the majority of offend- 
ers from the social arena of relatively normal com- 
munity life to confinement in the abnormal world of 
the prison in order to teach them how to become more 
humane and well-adjusted to the outside world. Of 
course, given enough time in such an environment, 
many offenders do learn to become fairly well-ad- 
justed, only not to the outside world, but rather to 
the world inside the walls which are designed to 
confine them and protect us. Perhaps their confine- 
ment becomes as much a symbol as anything else— 
one which restricts their intellectual and emotional 
possibilities as much as their physical movement 
and one which also restricts the community and eco- 
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nomic resources required to keep them there. Con- 
temporary corrections appears to have come to another 
crossroads. 

With no clear treatment agenda on the horizon, 
we most recently have attempted to formulate and 
implement a “just deserts” approach to correcting or 
at least maintaining offenders (Fogel, 1975; von 
Hirsch, 1976). Unfortunately, as reassuring as 
“making the time fit the crime” sounds, it may largely 
be an exercise in futility. What looks good on paper 
can easily prove to be as illusive in practice as, for 
example, justice is to the bureaucratic necessity of 
plea-bargaining. One may wonder with tongue-in- 
cheek, given the current state of affairs, if our system 
of justice is not in truth working toward a model that 
will guarantee everyone the same degree of injustice 
rather than justice. In any event, it appears that for 
the time being, we have lost confidence in our ability 
to build human lives, and as a result we have decided 
to focus on building prisons instead. 

Accompanying our loss of confidence is a crisis 
mentality regarding correctional policy issues and 
decision-making. Such a problem-solving orienta- 
tion forces the policy debate out-of-balance with an 
increasing emphasis on short-term, quick-fix solu- 
tions (Sherman and Hawkins, 1981). As a result of 
the current crisis mentality, our policy and problem- 
solving focus appears to have become increasingly 
narrow to the point where it might be suggested that 
it has begun to restrict us from seeing the long-term 
consequences of our short-term solutions. Perhaps 
more importantly, such a perspective may also in- 
hibit our potential to ask the right questions re- 
garding the management and correction of offenders 
(Nettler, 1982). As our questioning becomes less rel- 
evant, the issues and subsequent policies will inev- 
itably follow suit. Solutions, short or long-term, to 
inaccurately defined problems are no solutions at all, 
but rather become significant problems themselves, 
adding another layer to the confusion that already 
exists. 

This introduction to correctional treatment al- 
though somewhat bleak is not intended to discount 
the value of current or past treatment programs, but 
rather to address a contemporary theme in correc- 
tions—one which places more emphasis on proba- 
bilities than possibilities; on the “hard facts” of science 
more than on the open possibilities of the human 
spirit; on maintaining offenders in prison rather than 
developing creative ways to encourage them to change. 
The point we seem to have come to in correctional 
treatment is related to the unkept promises of var- 
ious treatment movements, promises which are si- 


if 
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lent in the politics of policy-making and cost-benefit 
budget analysis. The importance of a healthy sense 
of skepticism appears to have evolved into the more 
narrow tunnel vision of the cynic. Martinson’s (1974) 
negative assessment of much of the correctional 
treatment effort during a limited timespan became 
the exaggerated symbol and political battle cry of 
such cynics—no more prison country clubs, no more 
coddling inmates. It seems important to remember 
that no matter what emotional benefit such thinking 
may enjoy, Scharf’s (1983) list of contemporary prison 
realities brings the present state of corrections into 
a clearer if not more satisfying focus: 

1. The prisons are hopelessly overcrowded. 


2. Prisons are largely unable to protect the physical safety 
of their inmates. 

3. Prisons have abandoned systematic efforts at rehabilita- 
tive, educational and vocational training. 

4. There has been an almost complete divorce of interaction 
— professional correctional and academic disci- 
plines. 

. There has been an obvious decrease in the quality of cor- 
rectional practice, evidenced in public discussion of tech- 
nique used in correctional management. 

. There has been an almost total abandonment of experi- 
mentation in corrections. While in the late 1960s there 
were literally dozens of experiments to innovate new meth- 
ods of correctional care and rehabilitation, one is hard 
pressed to name a single experiment in a given state which 
proposes some new form of correctional treatment. 

. There has been an increased unwillingness to consider 
corrections as a social invention in which the premises of 
the institution must be subjected to ongoing review and 
reinvention. 

. There is almost no consensus as to a rational correctional 
purpose. In a real sense, the profession seems to have lost 
its moral defense—its sense of purpose. 


What should our response to Scharf’s list of prison 
realities be? Taditional answers might point to in- 
creased treatment budgets, more personnel, more 
government grants to encourage research and eval- 
uation, greater interaction between practice and 
theory development, and, of course, numerous task 
forces to make recommendations to the Commis- 
sioner, Governor, or President. While these and re- 
lated responses may have their legitimate place in 
addressing Scharf’s correctional dilemmas, this es- 
say will attempt to suggest an approach that, while 
it may benefit from such traditional solutions, does 
not depend on them. This approach can work in both 
institutional and community-based settings. It is an 
approach that focuses not on another grand tech- 
nological design, but rather on the fundamental re- 
lationship process itself. This is not to suggest that 
improving technology is not important or that tra- 
ditional education and vocational skills programs 
aren’t essential for helping offenders to have a decent 
opportunity to support their families, afford com- 


fortable housing, and engage in satisfying careers. 
Rather, it is about priorities. It’s about taking what 
is “on one’s plate” and trying to find meaning and 
purpose. This approach suggests that the qualities 
of the relationship process itself are at the center of 
positive or destructive decision-making; that the in- 
ner work of an offender or counselors’ relationships 
needs to take priority in order that external expres- 
sions in the context of family and work can be pos- 
itive and sustaining. Even Martinson who was so 
critical of the results of the general correctional re- 
habilitative effort wrote “... the only such benefit 
may flow not from intensive supervision itself but 
from contact with one of the “good people” who are 
frequently in such short supply (p. 31).” 


The Lost Art of Relationships 


More than any specific systemic approach to treat- 
ing offenders, it seems rather the quality and cred- 
ibility of relationships offenders have with treatment 
staff and significant others may well have the greater 
correctional influence. For example, historically 
speaking, it is too easy to overlook the critical treat- 
ment impact of the humanity of John Augustus or 
Alexander Maconochie in favor of their respective 
treatment methods and procedures. A description of 
Augustus’ interaction with offenders in the police 
court attests to the genuineness and intensity of his 
sense of relationship with offenders: “It is probable 
that some of them know him, for as he walks to the 
box two or three turn their blood-shot eyes toward 
him with eager glances... . In a moment he is with 
them, gently reproving the hardened ones, and 
cheering . . . those in whom are visible signs of pen- 
itence” (Dressler, p. 25). Likewise, Maconochie, in 
responding to inmate Charles Anderson of Norfolk 
Penal Colony, who had become little more than an 
unmanageable “wild animal,” place him in a position 
of responsibility for a flock of animals. Greater free- 
dom of movement, personal responsibility, and sep- 
aration from jeering fellow inmates and guards 
brought him a substantial degree of confidence and 
personal stability. Although he later became emo- 
tionally disabled and was hospitalized, Anderson 
never forgot Maconochie. “He was out of touch with 
reality most of the time, unaware of what was going 
on about him, but when Maconochie, his wife, or 
their children, visited him, he returned to reality, 
recognized his callers. He showed affection for them 
to the day he died” (Dressler, p. 67). In other words, 
one could suggest that what really made the inno- 
vative treatment approaches of Augustus and Ma- 
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conochie, and the numerous other methods since then, 
work was the quality, credibility, and creativity of 
the authors’ relationships with their staff and charges. 

Effective correctional relationships then are cen- 
tered on respecting where the other is currently “at” 
and potentially can “be.” An attempt is made not to 
focus on how an offender, correctional officer, or ad- 
ministrator ought to be, but rather on how they really 
are and what they can become. In a correctional set- 
ting, the art of relationships includes interactions 
between offenders, between offenders and correc- 
tional staff, between offenders and family or signif- 
icant others on the outside, between correctional staff, 
and between correctional staff and the families and 
significant others of offenders. It is true that not all 
offenders will be able to or choose to make positive 
changes. Some have chosen crime as their careers, 
some are experiencing severe emotional disturbance, 
and others are angry or confused. 

While we cannot be certain who will or will not 
respond to more meaningful and effective relation- 
ships, we can be assured that such a relationship 
environment can increase the possibilities for more 
offenders to learn self-discipline. Unfortunately many 
academic and professional training programs in such 
areas as counseling, psychology, and social work have 
emphasized clinical diagnosis, therapeutic tech- 
nique, and research replicability more and basic 
communication, experiential, and relationship skills 
less. The art of relating concerns both the needs of 
the immediate relationship as well as the longer- 
term aspects. A well-known counselor-educator, 
Robert Carkhuff, and his associates (1969a and b) 
conducted substantial research that indicated the 
further students progressed in clinical helping pro- 
grams, the more proficient they became in diagnostic 
and assessment skills, but at the same time they 
appeared to become increasingly less effective in 
meaningful and effective communication skills. We 
come back again to the point of relationship in a 
community—a point where we are connected to each 
other; the community within the prison to the com- 
munity without; the keepers to the kept; and the 
part of each of us the world sees to our private world 
within. How do we restore the quality and credibilty 
of relationships? We know most offenders and non- 
offenders alike may become assaultive, suicidal, or 
on the other hand, try extra-hard to do the “right: 
thing” in response to their relationships with others. 
How do we attempt to transform the energy of neg- 
ative, destructive relationships into positive ones? 
We do it through working on ourselves—through our 
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own attitudes as correctional treatment profession- 
als. 


Discipline and Obedience 


Bo Lozoff (1987) writes, “... a staff person who’s 
calm and strong and happy is worth his or her weight 
in gold. People who are living examples of truthful- 
ness, good humor, patience, and courage are going 
to change more lives—even if-they’re employed as 
janitors—than the counselors who can’t get their 
own lives in order (p. 398).” These staff persons have 
come to a place of discipline in their own lives. Such 
a sense of discipline involves one who has internal- 
ized his or her personal and professional values. These 
values, forged and tested through a life-time of ex- 
periences, come from a wellspring deep within the 
core of the person’s being. 

On the other hand, obedience typically reflects a 
process which encourages us to respond to external 
cues regarding decisions we choose to make. As cor- 
rectional counselors we may place a higher priority 
on choosing the appropriate treatment strategy, 
whether it be behavioral, person-centered, or some 
other therapeutic system, than on the potential re- 
lationship we might have with the offender we are 


_ trying to help. We may choose to look “outside” our 


relationship for some therapeutic technique other 
experts have written about. While it may certainly 
prove useful to consider others’ professional exper- 
tise, the correctional power of relationships requires 
counselors to look within themselves and their re- 
lationships with their clients for the primary ther- 
apeutic value regarding positive interpersonal 
changes. It is hard to trust oneself in a life where 
from childhood on, obedience has been the order of 
the day; from home to school to work, being a good 
boy or girl has been an important force in our lives. 
And while to some extent obedience is a necessary 
and valuable dimension of social living and control, 
it can become a destructive power when applied too 
strenuously to the human spirit. Simply “following 
orders” has gotten a lot of individuals and societies 
into serious trouble. War crimes trials offer ample 
examples of such folly. {f we continue to look outside 
ourselves for meaning and direction, we may in time 
lose our capacity to think and feel for ourselves. 
Looking back over the years I worked as a cor- 
rectional psychologist, I can remember how sur- 
prised and disappointed we all were when a particular 
smiling, cooperative, congenial inmate who never 
gave a moment’s trouble returned to prison so quickly. 
Our hopes for him had been as high as his apparent 
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failures were for himself deep. It eventually began 
to occur to some of us that it may well be that the 
more assertive, even somewhat cantankerous in- 
mate has the best chance to sustain him or herself 
in the free world. An inmate or correctional coun- 
selor whose primary emphasis is on obedience is 
looking for orders to follow. Those orders may result 
in positive or destructive outcomes depending on the 
environment and who gives them; the bank robber 
in search of a driver or the community service worker 
in search of a volunteer may equally hold the key to 
a parolee’s future. Perhaps that is why teaching or 
imparting to an offender a sense of personal disci- 
pline which includes moral responsibility is such an 
important part of the relationship process. Through 
discipline, the offender can look within when there 
are hard choices to be made and sustain him or her- 
self. And as Lozoff suggests, discipline cannot be 
taught only through the intellect, but must be dem- 
onstrated as well by “people who are living examples 
of truthfulness, good humor, patience and courage.” 

Another related point which seems worth men- 
tioning is that with professionalism and correctional 
counseling the tradition of maintaining distance with 
one’s client is typically adhered to. “Don’t get per- 
sonally involved” is a relatively common attitude 
among many correctional treatment professionals. 
It seems reasonable to suggest that the qualities (e.g., 
truthfulness) Lozoff indicates are essential to teach- 
ing the offender discipline cannot be adequately im- 
parted through such a professional attitude. Neither 
being too close nor too removed in a counseling re- 
lationship seems appropriate. It is more a question 
of balance than of distance. 

So much of our correctional treatment efforts are 
by definition coercive, and with several decades worth 
of litter on the therapeutic landscape, it seems safe 
to conclude that the success of our coercive efforts 
are at best quite limited. While we can imprison the 
body, the mind and especially the heart are not so 
easily restrained. It seems true enough that we can 
coerce certain appropriate behaviors in highly struc- 
tured environments through external rewards and 
punishments. Unfortunately recidivism and other 
evidence of correctional failure show that such coer- 
cive efforts often do not translate into internal con- 
trols, into a sustaining sense of self-discipline outside 
such environments. Crime does in fact often pay both 
in and out of prison. It appears to be more a sense 
of personal morality and discipline than a fear of 
legal action which encourages persons to act in so- 
cially responsible ways. Furthermore, Kohlberg (1976) 
has demonstrated that offenders can learn to act and 


feel in a morally responsible fashion. Yet for such 
learning to result in a sustained change of attitude 
and behavior, it would seem that the human ~vill or 
spirit must be atthe center ofaperson’scor nent 
to act. The heart and the mind always ha hoice 
in relationships to remain hidden or be a.Ina 
genuine relationship between counselor and of- 
fender, the opportunities increase for the heart and 
mind to remain open and for positive change to occur 
from within the offender. 

Through the therapeutic process of relationship 
between the counselor and the offender, what each 
does matters to the other. Other than encouraging 
the counselor to continue working on him or herself, 
one additional suggestion involves the counselor’s 
efforts to maintain an attitude of “therapeutic in- 
tention (Braswell and Seay, 1984).” As treatment 
professionals or for that matter as human beings, 
we are not promised desired results. Our inten- 
tions—what we are trying to act upon in order to 
encourage positive change—are all that we have. 
There are no guarantees regarding treatment out- 
comes. We know a lot more about what doesn’t work 
than what does. Nonetheless, it is important that we 
keep trying, that we continue doing the best that we 
can. At this point a familiar saying might occur to 
the reader that goes something like “the road to hell 
is paved with good intentions.” I would amend that 
to say “good intentions not acted upon.” Our sense 
of therapeutic intention may not seem like much in 
an age of high technology, but in matters of the hu- 
man spirit such perseverance more often than not 
makes the price we pay for relationships more than 
worth paying. 


PACTS: An Existential Model for Change 


In keeping with our focus on the primary thera- 
peutic value of relationships, a brief overview of an 
experiential model referred to as PACTS is offered 
as a catalyst for exploring the positive potential of 
the human spirit in correctional relationships (Bras- 
well and Seay, 1984). PACTS is an acronym for Par- 
adox, Absurdity, Choosing, Transcending, and 
Significant Emerging. These five themes of existence 
follow in sequence to some extent and attempt to 
help the counselor and offender better understand 
the mind and heart both in terms of their internal 
feelings and external actions. The counselor needs 
to personally consider and examine each of these 
themes in his or her life if they are to be effectively 
shared with an offender. What is important is that 
the essence of each theme is addressed in ways that 
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are relevant to persons engaged in a meaningful re- 
lationship, not whether the actual conceptual labels 
are necessarily discussed. In other words, rather than 
talk with an offender about the nature of Paradox, 
the counselor may instead talk about “when things 
are not what they seem.” The foliowing table pro- 
vides a brief description of the five themes. 


PACTS: 


Theme 
1. Paradox 


Description 
1. “When things are not 
what they seem” 
2. “When life doesn’t add 
up” or “when my world is 
out of control” 


2. Absurdity 


3. Choosing 
a. Commitment 3a. “Deciding to try to 
change” 

b. “Deciding not to change” 
or pretending to change, 
which is of course 
essentially the same 
decision 

. “Trying to accept 
responsibility for where 
I’m at, but at the same 
time having a vision of 
where I can be” 

. “Understanding more 
clearly the costs of the 
choices I am making and 
making more meaningful 
and positive choices” 


b. Noncommitment 


5. Significant Emerging 


Paradox 


The following passage from the Tao Te Ching by 
Lao Tsu captures the qualities and truths of “Par- 
adox,” the initial theme: 


A man is born gentle and weak. 


At his death he is hard and stiff. 
Green plants are tender and filled with sap. 
At their death they are withered and dry. 


Therefore the stiff and unbending is the discipline of death. 
The gentle and yielding is the discipline of life. 

Thus an army without flexibility never wins a battle. 

A tree that is unbending is easily broken. 


The hard and strong will fall. 
The soft and weak will overcome (p. 139). 


Sometimes what seems to be true doesn’t add up, 
and what appears to be wrong may in fact turn out 
to be right. Defending my girl friend’s honor at the 
bar seemed to be the right thing to do, yet serving 
2 years for a conviction on assault and battery charges 
doesn’t make much sense. The offender who at- 
tempted armed robbery looked forward to a leisurely 
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life at the bank’s expense, not to the despair of a 15- 
year sentence in a maximum security prison. In other 
words, our most fool-proof, best-laid plans for success 
may often result in failure. On the other hand, some- 
times positive personal growth may come from a bad 
experience. The student who fails a test may study 
harder than ever and earn a better grade for the 
course than he or she expected. A couple may become 
closer after the tragic loss of a child. The appearance 
of a teenager before a juvenile judge may help clarify 
a family’s priorities. What this theme can mean to 
the counselor is that it is important for the offender 
to understand that unlike basic math, life often doesn’t 
add up, that one’s best success can turn sour with 
failure and that good can come from bad experiences. 
It may also be more important to ask “why” regard- 
ing life than “how.” The lessons of life’s paradox 
include: a) pay close attention to what’s going on 
around you and the choices you are making—things 
are not always what they seem; b) stay humble— 
there are no guarantees, and we don’t absolutely 
control anyone or anything; and c) still, if we work 
at being conscious of a and b and keep trying, life 
often does work out, and even when it doesn’t we 
can still gain insight and wisdom from the bad times 
and become stronger. 


Absurdity 


“Absurdity” is basically negative paradox. When 
I expect something bad to happen, but something 
good happens instead, I am inclined to be overjoyed 
with my good fortune. On the other hand, life seems 
most absurd when the result of my fool-proof plans 
is that I end up feeling like a fool. Absurdity shatters 
the illusions of the security I have relied on. The 
“tough guy” in prison who relied on a waiting, faith- 
ful wife as his symbol for hope in the future, feels 
the hopelessness and despair of his world going out 
of control when served with divorce papers. A typical 
drug sale that had happened a hundred times before 
now turns sour, resulting in a young adult male for 
the first time in his life being confined in the stone 
and steel of a maximum security prison. A loving, 
law-abiding wife and mother of young children is 
stricken down in the prime of her life with inoperable 
cancer. These and countless other examples ac- 
knowledge that no matter what we do, sometimes 
bad things happen to good and bad people. 

It is in times of absurdity that we are most vul- 
nerable and most likely to seek help. The feeling of 
absurdity the offender is experiencing usually com- 
prises his or her presenting problem (e.g., depres- 
sion) to the counselor. My wife has left me, I can’t 


CORRECTIONAL TREATMENT 55 


stand the pressure of prison any longer, or my par- 
ents don’t really love me, all portray someone whose 
sense of relationship to their world has become bro- 
ken (May, 1953). Alienated, alone, and separated, 
offenders may feel confused and empty. It is as though 
sometimes we have to lose ourselves in order to begin 
finding ourselves. The emptiness the offender is feel- 
ing during his or her times of absurdity is often feared 
and rebelled against because it represents the un- 
known, including death. When I feel isolated from 
those relationships which are most important to me, 
I may indeed feel that I have nothing to live for. Yet 
it is during such a time of personal crisis that I am 
most open to the potential of a helping relationship, 
of seeking new ways of relating to myself and others. 
Feeling empty also has the potential to be more than 
the anxiety and fear of being abandoned and without 
hope. Emptiness can also become openness. For ex- 
ample, a container has to be emptied before it can 
be filled up again. Suzuki (1972) writes, “And it is 
all because of this emptiness that one gains the ab- 
solute freedom in spite of restriction and compulsion 
growing out of one’s sense-experience ... (p. 33).” 
Emptiness can also encourage us to feel greater com- 
passion for others, learning not to be attached to the 
illusions which we have depended on for our purpose 
and meaning. Being empty can also mean being open 
and receptive to new, more positive experiences. It 
is at this point of the relationship process that the 
offender must choose the way of commitment, being 
open to new ways of thinking and feeling, or the 
other darker side of emptiness, the way of noncom- 
mitment and hopelessness. 

The lessons of absurdity include: a) life doesn’t 
always “add up” for anyone; b) where my tragic and 
absurd experiences “lead to” is more important than 
where they come from (Kushner, 1983); and c) all 
the experiences in our life, both good and bad, are 
part of the growing up process; if we keep trying, 
even our most absurd and despairing times can in 
the end work for our and others’ good. 


Choosing 


“Choosing” is a crossroads experience. Realizing 
and accepting that life doesn’t always add up, that 
sometimes the result is painful, even tragic, offers 
each of us a time of expressing our intentions through 
the choices we make. For the offender it may be a 
decision to genuinely commit himself to learn how 
to read and write or perhaps to participate in group 
therapy or vocational training. For the perplexed 
counselor, it may be a decision whether or not to risk 
trying something different in a relationship with a 


frustrating client or just going about business as 
usual. Each time we recognize some part of our ex- 
istence as being absurd, we find ourselves at the 
crossroads of choosing. We may choose either the 
way of commitment or noncommitment. 

When we become committed to trying to put our 
good intentions into action, we are not promised suc- 
cess. There are no guarantees. As Sheldon Kopp (1972) 
states, “The world is not necessarily just. Being good 
often does not pay off and there is no compensation 
for misfortune (p. 166).” So the inmate who commits 
to learning a vocation may be more or less successful. 
Likewise, the counselor’s commitment to a new 
treatment approach may or may not improve his or 
her therapeutic relationship with the frustrating 
client. Such efforts could, of course, result in the 
client becoming even more frustrating. While the 
way of commitment does not provide guarantees for 
any particular relationship outcomes, it can encour- 
age us to engage in creative responses to whatever 
the outcomes are, even when they are the most dis- 
appointing. “This lesson is . .. the promise of most 
religious teachings: not a promise to take away all 
of our pain and anxiety, but to help us through it— 
to help us grow and gain a more meaningful per- 
spective concerning who we are and why we are 
(Braswell and Seay, 1984, p. 29).” 

Being more fully committed to a relationship with 
an offender client, the counselor can more clearly 
understand and remember what is “really” impor- 
tant to the client and become less concerned with 
defending a particular therapeutic or political po- 
sition. If our relationship is to matter in a significant 
way to the client, we must first enter his or her world. 
Before we can expect clients to seriously consider an 
alternative reality—an alternative way to perceiv- 
ing and relating to society at large—we must first 
acknowledge their world with our presence in rela- 
tionship. Our presence in the world of the client must 
be first as the person who we are rather than a sym- 
bol of the therapy we represent. Our relationship 
with the offender client then may become an exper- 
imental model that perhaps can in time become en- 
larged to include others as well. 

Genuine commitment to a helping relationship 
can be both frightening and exhilarating at the same 
time. The intimacy that evolves from such a rela- 
tionship will inevitably include both positive and 
negative experiences. It is important that the coun- 
selor continue to try to help the offender translate 
both the “high” and “low” experiences in terms of 
his or her ongoing existence, of “what can be” for 
that person. In serving as translator and interpreter 
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of experiences found in a relationship, the counselor 
must share a part of his or her world by telling his 
or her stories and receive the presence of the other 
by carefully listening to the client’s stories which 
range from childhood memories to hopes for the fu- 
ture. 
The counselor or client does not have to choose 
the way of commitment. One or both may instead 
choose noncommitment. Choosing noncommitment 
becomes self-evident through acted out intentions. 
Such evidence may be found equally in the client 
who refuses to even give treatment a “try” or who 
tries all the treatments as a means of manipulating 
or conning the counselor for favors and other special 
considerations. Likewise, the counselor whose office 
walls are littered with professional membership and 
inservice training certificates and who sees more 
clients each day than any other counselor may be no 
more committed to helping clients than counselors 
whose bare walls reflect their lack of interest in help- 
ing themselves or their clients. 

Three traps counselors can easily fall into with 
clients are a) mutual admiration and gratification; 
b) professional advancement and recognition; and 
c) burnout. Mutual admiration and gratification are 
a subtle relationship trap the correctional counselor 
can find himself in with clients he finds appealing. 
The story line goes something like, “You make me 
feel good about myself as a counselor, and I won’t 
require you as a client to really examine where you 
are at as a person and where you need to be.” As 
counselor and client, we risk little, preferring to keep 
our relationship slick and simple. Professional ad- 
vancement and recognition is a reasonabl2 goal for 
the correctional counselor, but not at the expense of 
one’s relationship with one’s clients. Does my profes- 
sional advancement and recognition naturally emerge 
from the center of my relationships with clients or 
are such relationships peripheral to my advance- 
ment and recognition efforts? If my answer is the 
former, then I am committed to the service of others; 
if my answer is the latter, then I am committed to 
the service of myself. Service to myself leaves little 
or no room for relationships with those I am supposed 
to be helping. It is an easy enough trap for the coun- 
selor to fall into who has the energy and ambition 
to substitute professional growth for personal growth. 
Of course, one doesn’t have to exclude the other, but 
it does seem to happen in many instances. The cor- 
rectional counselor who starts his or her career seek- 
ing creative ways to motivate and encourage positive 
change in offenders through relationships may find 
him or herself several years later more interested in 
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promotions, publications, and presentations. The 
challenge then becomes how do I remain mindful and 
centered on my commitment to my relationships with 
clients which comes from within and accept grace- 
fully whatever promotions, rewards, and other rec- 
ognition which come from without. If I am not careful, 
my own professional advancement and recognition 
may become my vocation at the expense of my per- 
sonal work. To the extent this happens, I will have 
more, but be less—have more pieces of the pie, but 
be less at peace with myself. 

Burnout is a reality each of us faces regarding 
vocations and relationships in which we choose to 
participate and is well documented (Whitehead, 1987; 
Cherniss, 1980; Masloch, 1986). Disappointing ex- 
periences with co-workers and clients as well as the 
bureaucracy in general from time to time restrict 
our focus and close our hearts to the possibilities of 
relationship. Narrow-mindedness evolves into cy- 
nicism, and from cynicism we are but a short step 
to despair. The burned-out counselor or client is more 
concerned with surviving than with growing. Play- 
ing it safe becomes a priority. Their thinking is, “if 
I risk nothing at least I won’t lose anything.” Of 
course, life teaches us that nothing could be further 
from the truth. The lessons of life suggest that “if I 
risk nothing, I will lose everything.” 

What does the correctional counselor do when the 
client he or she is trying to work with continues to 
demonstrate noncommitment in a variety of ways? 
After all, most correctional counselors have too few 
hours in the day and too many clients to see. One 
suggestion is to respect the client’s right not to try 
to change or grow and to share such feelings with 
him or her in an appropriate way—and while leav- 
ing the door to your office and heart open to rela- 
tionship should the client decide to become committed 
at some future time, focusing most of your energy 
instead on those persons who seem to be committed 
to trying. It would seem such an approach would 
decrease one’s potential for burnout and increase the 
possibilities for meaningful, helping relationships. 
Finally, as important as commitment is for the coun- 
selor and client’s relationship, trying alone is often 
not enough. Such relationships also need hope and 
a sense of vision. 

The lessons of choosing include: a) trying to be- 
come more responsible for who I am and who I really 
want to be; b) persevering in trying to put my good 
intentions into action; c) making an effort to work 
through relationship traps of which I am a part; and 
d) forgiving myself and others when we fail so that 
I can keep trying. 


56 


CORRECTIONAL TREATMENT 57 


Transcending 


D.T. Suzuki (1971) once wrote, “It is for this rea- 
son that we say that we are far greater than the 
universe in which we live, for our greatness is not 
of space, but of the spirit (p. 92).” In other words, 
while the small cubicle of a windowless prison office 
may provide the apparently insignificant meeting 
space between the counselor and offender, the spirit 
of their relationship is not necessarily limited to that 
space. Their relationship encompasses both past ex- 
periences and visions of the future (good and bad) as 
realized in the present moment of their meeting. For 
such a meeting to be transcendent, counselor and 
client will have to encourage their relationship to 
move beyond their physical confinement. 

Too often the weight of restricted space also re- 
stricts the relationship’s possibilities for personal 
growth and change. However, commitment to a help- 
ing or therapeutic relationship can enable the coun- 
selor and offender to take the necessary “leap of faith” 
which is essential to developing a transcendent at- 
titude. Such an attitude does not depend on a “... 
blind leap. It is, rather, a leap filled with vision and 
purpose ... and struggle (Braswell and Seay, 1984; 
p. 38).” The transcendent attitude takes full respon- 
sibility for what I have done and where I am at. Yet, 
at the same time, it seeks a vision of where I can go 
and what I can become. For a juvenile offender on 
probation, it may involve recognition that his or her 
family life is rotten; that he or she is a part of a 
larger family problem; and that his or her parents 
will probably get divorced no matter how good or bad 
he or she is. And still with all the pain and confusion, 
he or she can continue to care for parents and have 
a life of his or her own, a chance to find his or her 
own way and feel good. For an adult offender on 
death row, it may require his or her acceptance that 
regardless of the circumstances, in taking someone’s 
life, he or she took someting that cannot be given 
back, that on an appointed date according to the laws 
of the state, the cost of his crime will be his or her 
own life. 

Even with such a desolate example as this, tran- 
sceadence is a gift the human spirit offers. Perhaps 
the guiding vision the offender follows is one in which 
he or she accepts a limited sense of time and space 
and yet struggles through his or her sense of isola- 
tion and remorse to find forgiveness for the pain 
given him or her and the pain he or she gave. His 
or her actions, though limited by the constraints of 
death row, do not reflect his or her thoughts and 
feelings which are free to express themselves openly 


to guards and fellow prisoners and secretly in the 
openness of one’s own heart. Dietrich Bonhoeffer, a 
theologian imprisoned by the Nazis, completed some 
of his most inspirational work through his letters to 
friends and family while in prison. His execution was 
carried out just days before his prison camp was lib- 
erated by the Allies. 

Part of the process of developing a more tran- 
scending attitude involves understanding the differ- 
ence between attachment and nonattachment in 
relationships. From a young child’s attachment to 
his or her blanket to a senior executive’s attachment 
to his or her career and the assumed power that goes 
with it, attachment to persons and things comes in 
all shapes and sizes. Most of us in one way or another 
are inclined to be attached to such elements as sta- 
tus, money, youthfulness, good looks, and other per- 
sons who for whatever reason appeal to us. If we can 
just make enough money, be accepted in the right 
circles, be more attractive, and have the right friends, 
we will be able to create a good life for ourselves. 
Unfortunately, the truth is that most of us occasion- 
ally make bad career decisions and financial in- 
vestments, friends (even married ones) don’t always 
stay friends, and no matter what we do, we even- 
tually grow older and die. Yet our attachments allow 
us to prolong, at least temporarily, the illusion that 
we can control our lives, that we can somehow earn 
intimacy and closeness. Such a focus inevitably re- 
quires us to develop an increasingly more narrow 
and restrictive view of our lives as we attempt to 
predict and control the empty promises of our illu- 
sion. I may become correctional counselor-of-the-year, 
but is such recognition gracefully received as a sym- 
bol of my inner work which is expressed through 
meaningful relationships with clients, or is it but a 
political reward, another piece of external evidence 
I have collected to strengthen the illusion that I am 
somebody, that my life is in good order? I may be- 
come the most respected inmate in prison, but is such 
recognition based upon my attachment to power and 
intimidation or is it more of a reflection of the respect 
I feel inside? Am I simply the strongest of the strong 
or am I centered on the reality of what it means to 
be in prison, yet with a vision of how such a reality 
even with its hard edge can be improved in more 
humane ways? If we continue to cling to the illusions 
of our attachments, we will find ourselves increas- 
ingly in fear of our future and missing out on the 
significance of the present. 

Nonattachment offers us another way to relate to 
each other. Nonattachment invites us to struggle 
with our need to give to a relationship with “no strings 
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attached.” Nonattachment encourages us to give for 
the significance of giving rather than simply as a 
condition for receiving something in return. Non- 
attachment does not mean being detached in a neg- 
ative or noninvolved way. It is more of a process of 
acknowledging that we cannot in fact control any- 
one’s mind and heart or, for that matter, absolutely 
control their behavior. It is a process through which 
we try not to perceive ourselves or others as objects 
or things to be manipulated. Nonattachment can help 
us to sit and relate to someone in an atmosphere as 
free of stereotypes and biases as possible—through 
an attitude of respect and empathy for where they 
are in their lives yet nurturing a vision of where 
they can be and who they can become. Nonattach- 
ment is a vital attribute for all meaningful relation- 
ships. To place such a quality in the context of parent- 
child relationships, do we “love our children to death,” 
bind them forever to us through our need for at- 
tachment, or do we “love them enough to let them 
go,” freeing them to find their own way—a way that 
will ironically allow us to join them in a deeper more 
loving relationship? The same can be said of the 
correctional counselor who is relating to an offender. 
Do we care enough to struggle with being real in the 
relationship we share with our client, or do we de- 
mand that the relationship conform and be limited 
to our perceptions and attachments of what we think 
a counselor and offender are? 

Encouraging a transcending attitude in ourselves 
and our clients is not easy and requires practice. 
Meditation in its diverse and various forms provides 
such a way of practice. Meditation is essentially the 
abiiity one has to move into a state of “relaxed con- 
centration.” John Main (1982) contends that medi- 
tation is a process of liberation through which we 
activate our spirit. The practice of meditation at- 
tempts to quiet both the body and the mind, after- 
wards allowing one to think more clearly and act in 
more meaningful ways. Forms of meditation can in- 
clude breathing exercises, physical exercise such as 
jogging, prayer, and silence (Lewis and Strietfeld, 
1970; Lozoff, 1985; Buffone, 1980). The practice of 
meditation can help us become more aware of our- 
selves and increase our ability to become more at- 
tentive and receptive to what is going on inside us 
and around us. A form of breathing or silent medi- 
tation can be a particularly useful way for the coun- 
selor to begin and/or end a session with a client. 
Becoming quiet and centered can help both counselor 
and client begin a session on a more common plane, 
more closely attuned to the relationship they share. 
In addition and perhaps more importantly, such a 
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meditation practice teaches the counselor and client 
self-control. Lozoff (1985) writes, “An uncontrolled 
mind—no matter how much it knows, how smart it 
becomes, or how many pleasures it experiences— 
will never find peace or satisfaction ... we have to 
learn the delicate art of allowing a thought or feeling 
to be whatever it is, but without getting sucked into 
it; we can’t let it control us (pp. 37, 39).” 

Developing a transcending attitude can help us 
become more aware of the feelings and moods with 
which we often victimize others and make ourselves 
victims as well. Through such an attitude we can 
learn to nurture a sense of humor, taking ourselves 
and others less seriously, yet taking our commitment 
to grow more seriously. The lessons of transcending 
include: a) accepting responsibility for where I am 
in my life, but being committed to a vision of hope 
in who I can become; b) caring enough to struggle 
with whatever I am attached to—hate, power, an- 
other person, or whatever it is; and c) practicing 
meditation to quiet my body and mind so that I can 
make clearer and more meaningful choices about my 
life. 


Significant Emerging 


The final theme, “Significant Emerging,” pro- 
vides a cumulative reference point for the other themes 
we have examined. Significant emerging is most fun- 
damentally concerned with the costs of our life choices. 
Through examining and exploring each of these 
themes which are found primarily in our relation- 
ships, perhaps we can become more aware of the 
price we are paying for our lives. The juvenile who 
decided to go along with friends and commit a crime 
for a thrill had no forethought of the possible legal 
consequence and didn’t really want to embarrass his 
or her family. The inmate in prison who killed some- 
one in a drunken quarrel wanted respect, not the 
burden of someone’s death. The correctional coun- 
selor with the cynical attitude and the burned-out 
disposition now wears the institutional label of being 
ineffective. At one time that counselor wanted rec- 
ognition and appreciation before he or she became 
convinced administrators and offenders would al- 
ways be incorrigible. Each of these persons and each 
of us have chosen pathways to follow that have led 
us to places we did not realize we were going at 
emotional and physical costs we were not aware we 
would have to make. 

The purpose of the PACTS model is to help cor- 
rectional counselor and client become more informed 
and aware of the directions in which our choosing 
leads us. From the paradox of things not always being 
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what they seem, to the.absurdity of our world being 
out of control to the point of self-confrontation where 
we choose a way of commitment or noncommitment, 
to the development of a transcending attitude for 
those who are committed, separately and together, 
each theme in the context of relationship points to 
a whole greater than the sum of its parts—to a point 
of significance which gives our lives meaning and 
authenticity. Rollo May (1975) states, “Psychologi- 
cally and spiritually man does not live by the clock 
alone. His time, rather, depends on the significance 
of the event (p. 220).” Good and bad experiences offer 
both counselor and client an opportunity to grow and 
experience greater significance in their lives. As we 
attempt to develop a transcending attitude we may 
find that we become more free as we persevere in 
trying not to control or manipulate other persons. 

Experiencing “synthesis” is an important part of 
our search for significance. Synthesis is essentially 
our attempt to come to grips with both the good and 
the bad that is within each of us. Synthesis can allow 
us to live more fully with the highs and the lows, 
the joy and the pain of everyday living. We can si- 
multaneously acknowledge that which is worst about 
us and that which is most positive. Sam Keen (1974) 
when interviewing Robert Assigioli writes, “. . . there 
may be a reconciliation between warring opposites— 
reason and emotion, duty and desire, mind and body. 
I am tired of warfare. But reconciliation between the 
contradictions ... makes sense only when the con- 
tradictions have been experienced. . . . I have to re- 
verence my anger and fear before they become civilized 
(p. 22).” 

Prisons are full of unreconciled contradictory feel- 
ings. Rationalization and denial abound in both the 
cell of the inmate and the office of the counselor. 
Restoring the lost art of relationships creates an en- 
vironment where such unreconciled feelings as love 
and hate and despair and hope can be acknowledged 
and respected for what they are. This therapeutic 
environment can help reconcile these “warring op- 
posites” which result in so much damage both within 
and without the individual. Experiencing a greater 
sense of synthesis in our search for significance is 
an intergrating function, making us more account- 
able for the quality of our relationships, rather than 
a separating function which estranges us from both 
ourselves and other persons. The correctional rela- 
tionship is fundamentally the counselor and client 
seeking significance through the struggle for syn- 
thesis. We should remember as counselors or as any- 
one who is trying to be a helping person, that the 


treatment process we most need to utilize in order 
to be effective is not in a book, expert, or some other 
place outside or ourselves; the most powerful treat- 
ment process is within—within the midst of the re- 
lationship we share with the one we are trying to 
help, the one inside our own heart and mind and the 
one looking at us across the desk in our office. For 
better or worse, we are the treatment. The treatment 
is us. As correctional counselors, we are the point 
through which the therapeutic prosess comes alive 
in relationship with another person. The time for 
such relationship is now. The place for such rela- 
tionship is wherever we find ourselves. The basic 
requirement for our being effective is that we keep 


trying. 
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Computers Are Like Cars Are Like Computers 
Are Like Cars 


By JAMES M. DEAN* 


ficer of 1900 (since there were no probation 

officers in 1900, the reader’s indulgence is 
requested), faced with a “horseless carriage.” All 
throughout his career he has made his home visits 
and gotten around quite well on his trusty old horse, 
“Paint” or “Silver.” Along comes this newfangled 
gadget, the horseless carriage, which sputters, belches, 
balks, and backfires. Besides, it requires roads, in- 
stead of the paths or open country that good old Paint 
preferred, and it needs to be fixed when it breaks— 
which it does with considerable, and frustrating, reg- 
ularity. Why would any self-respecting probation/ 
pretrial services officer want to use a horseless car- 
riage instead of a horse? Indeed, why would any chief 
probation/pretrial services officer, concerned about 
such managerial issues as efficient use of limited 
resources, allow a probation/pretrial services officer 
to even entertain the thought? 

Yet, within a few short years, the superiority of 
cars over horses as a means of transportation is well 
established. Roads are built, a highway system is 
established, an elaborate network of supportive ser- 
vices for automobile users grows up and spreads ev- 
erywhere. No one can seriously dispute the superiority 
of horseless carriages over horses for nearly all uses. 
Stables, blacksmiths, and harness makers transform 
into garages, mechanics, and after-market stereo 
dealers. 

Consider the probation/pretrial services officer of 
1990, faced with a computer. All throughout her ca- 
reer, she has done her work with a yellow pad or 
with a dictating machine and an eager and bountiful 
pool of secretarial help. Along comes this newfangled 
gadget, a computer, which beeps, balks, intimidates, 
and brings tears of frustration to strong persons’ eyes. 
Besides, it needs programs instead of ink or cas- 
settes, and the officer needs to know how to re-boot 


THE probation/pretrial services of- 


*Mr. Dean is chief United States probation officer, Dis- 
trict of Vermont. He is a member of the Automation Com- 
mittee of the Federal Probation System’s Chiefs Management 
Council and of the Ad Hoc Committee on Automation Staff- 
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it (or is it kick it?) when it freezes up and won’t do 
anything. On top of that, she has to be able to type, 
at least a little bit, to make the durn thing work. 
Why would any self-respecting probation/pretrial 
services officer want to use a computer instead of a 
dictating machine? Indeed, why would any chief pro- 
bation/pretrial services officer, concerned about such 
managerial issues as efficient use of limited re- 
sources, allow an officer to even entertain the thought? 

Because a computer will enable the probation/pre- 
trial services officer to do the job better. 

The AT-compatible microcomputer is the late- 
1980’s counterpart to the Model T Ford, except it 
usually comes beige or putty-colored instead of black. 
Mass produced by assemblers, it has driven down 
the price of personal computers and made them af- 
fordable to nearly everyone. In the Federal court 
system,! the Office Automation Contract? is the pro- 
curement vehicle which will put AT-compatible PC’s 
on nearly every professional and clerical person’s 
desk within a few years.* 

Programs are now available, with more coming 
all the time, which will allow officers to use com- 
puters in all aspects of their work. Efforts are under 
way to allow the officer to access needed information 
in the docketing and financial systems running on 
the court computers housed in the local clerk’s of- 
fices. Nationally, an “Interstate Highway System,” 
the Wide Area Network (or WAN) planned in the 


1In the balance of this article, I will refer to specific administrative initiatives and 
customized program developments taking place in the Federal courts, which impact on 
the Federal Probation and Pretrial Services System. Though the particular programs, 
etc., are specific to the Federal system, the points made can apply with equal validity 
to other systems. The objective—using computers to work smarter—is the same, though 
the means to achieve that objective will vary from system to system. 

2The Office Automation Contract is a multi-year, multi-million dollar procurement 
contract now in place for the purchase of PC’s, printers, software, and training. Any 
component of the Federal judiciary with a source of funds is eligible to purchase equip- 
ment and services off this contract. The contract is intended to be the primary source 
of hardware and software to meet the word processing and office automation needs of 
the judiciary for the foreseeable future. 

3In 1985, the Administrative Office of the U.S. Courts commissioned a study, which 
came to be known as the AMS study, of the equipment needs of the courts. It concluded 
that a PC workstation belonged on nearly everyone's desk. Specifically, in a support 
office such as probation, the study recommended that each professional and nearly all 
support personnel have a PC workstation. 
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Data Communications Project* which is now being 
developed for the Federal judiciary (to be replaced 
later by FTS 2000), will enable any computer any- 
where in the judiciary to connect to any other com- 
puter, quickly and smoothly. Local Area Networks, 
or LANS, will link together machines in an office or 
a building in the same way. 

Management types will use computers in man- 
agement-type ways. Secretarial types (no pun in- 
tended) will use computers in secretarial-type ways. 
And professionals, such as probation officers or pre- 
trial services officers, will use computers in profes- 
sional-type ways. It is that last point that especially 
interests me here. Professionals should—indeed, need 
to—use computers themselves. Computers are valu- 
able and worthwhile tools for getting the work done 
better, smarter, and—perhaps after a while—faster. 

Probation officers constantly need to locate, ana- 
lyze, verify, share, compare, apply, and communicate 
information. They use phone books, rolodexes, guide- 
line manuals, letters, notes, scraps of paper, field 
sheets, forms upon forms, and all kinds of systems 
and non-systems to organize information. The power 
of the computer to locate information has many ap- 
plications to all facets of the probation officer’s or 
pretrial services officer’s daily work. A probation of- 
ficer in the District of Vermont had a recent example 
of how the computer’s ability to organize and find 
information can assist in the performance of an of- 
ficer’s daily duty. While doing a presentence inves- 
tigation, the officer needed assistance in knowing 
how to apply the Criminal Livelihood adjustment.® 
The district had a prior court decision on this issue, 
but it was not readily located. However, because the 
probation office stores all its completed presentence 
reports on disk, it was a relatively simple matter to 
search for the phrase “Criminal Livelihood,” find all 
the presentence reports which contained it, and lo- 
cate the relevant case. The officer could then see the 
presentence report that contained all the salient fea- 
tures that had led the court to apply the “Criminal 
Livelihood” adjustment and how they were pre- 
sented in a specific case. 

The U.S. Sentencing Commission has developed, 
and is constantly revising and refining, the ASSYST 


‘The Data Communications Project is also a multi-year, multi-million dollar pro- 
curement contract, still in the process of being developed, which will provide for the 
hardware, wiring, and software to connect all the computer equipment in the judiciary. 
It will include file servers, office and building LAN’s, and a Wide Area Network with 
regional nodes. 

5Criminal Livelihood is an override category in certain cases under the sentencing 
guidelines promulgated by the U.S. Sentencing Commission. 
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program to aid Federal probation officers and others 
in applying the sentencing guidelines. Officers in- 
volved in guideline presentence investigations quickly 
realized how complex and sophisticated a system had 
been set up. There are many, many findings of fact 
that have to be made on each case, each of which 
has a material impact on the applicable guidelines 
and thus on the sestess# Subsidiary issues and cross- 
references abound, creating different nuances to cases 
that, if missed, would yield an incorrect application 
of the guidelines. In June 1987, at a national meeting 
of chief United States probation/pretrial services of- 
ficers, many attending recognized that guideline ap- 
plication presented a major challenge and that an 
appropriate computer program would greatly facil- 
itate the proper application of the guidelines. It would 
need to be something that would prompt officers to 
ask all of the right questions, to ensure that nothing 
was overlooked or forgotten, and that would suggest, 
but not impose, pebble answers. An inquiry re- 
vealed that development of such a program had al- 
ready been under consideration, and several weeks 
later work on what would become known as ASSYST 
began in earnest. 

ASSYST is a program that should be used by the 
professionals themselves, because it structures and 
aids the application of the guidelines. Most Federal 
probation offices up to now have not had enough 
equipment, or enough support and computer liter- 
acy, for professionals to make extensive use of the 
program. Officers are still using the horse-and-buggy 
methods, rather than driving the automobile. Ap- 
plying the guidelines manually and then using AS- 
SYST after the fact to check one’s calculations is the 
equivalent of hitching the horse up to pull the horse- 
less carriage. 

Likewise with criminal history information re- 
trieval systems, NCIC and NLETS, in all their local 
variations. These are immensely powerful investi- 
gative tools, crucial to the proper performance of the 
pretrial services and probation officers’ functions. 
But they can only achieve their potential when they 
are used by the officers themselves, the persons doing 
the investigation, to whom little inconsistencies and 
incongruities mean something worth pursuing fur- 
ther. Granted, in routine cases, perhaps a clerk could 
get all the relevant record information, but not all 
cases are routine, and what differentiates a good 
investigator from a not-so-good one is the ability to 
recognize and follow up on the little incongruities 
that are a tip off to dig a little deeper. NCIC, NLETS, 
and related systems are investigative tools that should 
be used by the investigators themselves. 
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Probation and pretrial services officers should uti- 
lize computers for specific applications such as AS- 
SYST and NCIC/NLETS. Further, probation and 
pretrial services officers should have computers on 
their own desks and should use them for all of their 
own work, including composing their own documents 
on them. Why? Because it will improve the quality 
of their work. Jt is a smarter way to work. 

Most officers in the system now use dictation 
equipment to compose written work. That was not 
always the case, and for many officers in the past, 
as well as for some current personnel, it was a dif- 
ficult transition to make to go from handwritten doc- 
uments (on the formerly ubiquitous yellow legal pads) 
to being able to dictate with only a few rough notes. 
Most people work first in a visual and tactile mode— 
handwriting—and it is difficult to switch to an oral 
and aural mode—dictating. Most officers have done 
it now, and it has become institutionalized so that, 
for example, chief probation officers do not need to 
provide any special justification to get dictation 
equipment for newly authorized officer positions. That 
needs to be changed so that they get a computer with 
every authorized officer position. 

The guideline presentence report is a good ex- 
ample of a document that is better composed on a 
computer than on a dictaphone. It is an analytical 
report, which requires cross-referencing between 
sections and which is also quite stylized. It is easier 
to compose this type of document in a visual medium 
than in an auditory one. Making the connections 
between sections that are necessary to support the 
findings and conclusions the report calls for requires 
that the author be able to see what is written—either 
by using a rough draft printout or by moving around 
the document on the screen. Many sections (the one 
dealing with alternative fines to cover costs of im- 
prisonment and supervision is one example that comes 
to mind) can be prepared once and imported into the 
document where needed. Other sections, such as the 
face pages or cover sheets for the report, can be set 
up as subsidiary documents for individual probation 
officers and/or individual judges, with blanks left 
where the specific case information can be filled in. 

Sophisticated and powerful word processing pro- 
grams, such as WordPerfect, are now available. They 
take effort to learn how to use properly—but then, 
officers should not lose sight of the effort it took to 
learn how to dictate. It is possible to automate a lot 


6Macros are shortcuts that computer programs use to record one time a series of 
keystrokes or a section of text and then call it up as needed with one or two keystrokes. 


of the work of report writing, so that it becomes a 
matter of selecting the appropriate pieces for place- 
ment in the report. In the pretrial services arena, 
preparing the Summary Report for the judge or mag- 
istrate can be a matter of calling up the appropriate 
form on the computer, predefined for each officer, 
adding the identifying information and narrative 
sections, and then selecting appropriate recommen- 
dation formats. In the probation arena, the 100+ 
macros® and files that the District of New Jersey 
generated to automate the guideline presentence re- 
port process are an example. It becomes a matter of 
professional judgment to determine which pieces are 
appropriate to which cases and what specific factual 
information needs to be added to each case. For both 
arenas, case record management by chronological 
recording is easier to do on a computer than it is by 
the present system of note taking and dictation. 
Individual officers do not have to know how to do 
such things as devising macros to automate the pre- 
sentence or pretrial services reports. All that is nec- 
essary is for the officer to be able to use them. In- 
dividual officers need to know how to drive the car, 
which can be equipped with automatic transmissions 
and cruise control, so to speak. It is not necessary 
for them to be either automobile mechanics or com- 
puter programmers. Obviously, officers do need driv- 
ing instructors to teach them how to drive and 
mechanics and technicians to keep their cars in run- 
ning condition. Some can do routine maintenance on 
their own, such as changing the oil or backing up 
their hard drive, some cannot. It makes no difference 
in their ability to drive a car. It makes no difference 
in their ability to use a computer. 
Probation/pretrial services offices need a support 
structure to enable their personnel to use computers, 
but most personnel will be computer users, not pro- 
grammers. The outline of such a support structure 
is coming into view. In December 1988, the creation 
of five technical positions, allocated to probation/pre- 
trial program development and support and to be 
placed in the Administrative Office of the U.S. Courts, 
was approved. For the first time, positions will be 
devoted full-time to program development and sup- 
port on a national level. The Judicial Conference 
Committee on Judicial Improvements, through its 
subsidiary, the Ad Hoc Committee on Automation 
Staffing, is presently developing a judiciary-wide 
support system for automation users in every com- 
ponent of the courts. Technical PC support position 
classifications are already available to Federal pro- 
bation and pretrial services offices for in-house sup- 
port where appropriate. A network of “driving 
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instructors, mechanics, and technicians” will be cre- 
ated to support computer users throughout the ju- 
diciary. 

Right now, computer usage in the probation sys- 
tem is still in the early stages. Using a computer is 
a bit more of a challenge than driving a car. The 
support structure is in its infancy, and computer users 
now must exhibit more energy and initiative than 
will be needed later. An example is electronic trans- 
mission of documents from one location to another. 
Right now it can be done, using dial up modems over 
regular telephone lines and a communication pro- 
gram such as Carbon Copy Plus, which the Sen- 
tencing Commission purchased for the computers 
granted to the probation offices in 1987. It works 
well, but it is a little bumpy and slow—kind of like 
driving across the country before the interstate high- 
way system was built. The Data Communications 
Project, a procurement process now under way, will 
among other things be the equivalent of the inter- 
state highway system, linking all court locations so 
that document transmission will be a much faster 
and smoother procedure. 

Staffing patterns also will change as probation/ 
pretrial systems move in the direction of computer 
use by officers. Right now, support staff consists pri- 
marily of clerical personnel who are involved in a 
lot of typing and transcribing from dictation. That 
will change as machines take over a lot of the man- 
ual labor involved in the present arrangement. Sup- 
port staff functions will be less clerical and more 
technical, as offices shift to direct use of computers 
by professionals and managers. Support personnel 
will be asked to take on new roles, perhaps of a 
somewhat paraprofessional nature, such as covering 
routine court proceedings, or of a more administra- 
tive nature, as technology changes the job function- 
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ing of all personnel in an office. This too will pose a 
<raining and managerial challenge for administra- 
tors. 

Over the last 10 years, the functions of probation 
offices and pretrial services offices have gotten much 
more challenging and demanding with each legis- 
lative session. Officers are all called upon to work 
smarter than they ever have in the past. They need 
all the help and all the tools they can get to respond 
to these challenges and demands. PC’s are extremely 
powerful tools that are becoming available to more 
and more people. They will change everyone’s jobs, 
much like automobiles changed so many jobs so many 
years ago. 

One final note of comparison between cars and 
computers: the trade magazines for both tend to stress 
speed and power and fancy, add-on extras. Over time, 
most people have learned to cultivate a healthy skep- 
ticism about a lot of car ads and promotions and to 
focus on meeting their basic transportation needs. 
Probation managers need to do the same with com- 
puters, to focus on meeting the officers’ basic job 
needs with this powerful tool and not get sidetracked 
by a lot of hype about marvelous new features that 
ever more powerful models will have. The AT clones 
that are to be the workhorse of the Federal judiciary 
for word processing and individual users will take 
probation offices a very long way, even by them- 
selves. When they are linked together by the Data 
Communications Contract procurement, the Federal 
court system will have achieved a state of techno- 
logical prowess that can only be dreamt about now. 
Probation managers should concentrate on getting 
as many people using computers in their daily job 
functions as possible, as the first step. The other 
steps will follow. 
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The Bad News and the Worse News 


HESE TIMES have not been good for the crim- 

inal justice system. The Willie Horton affair, 

surely a mistake made by a bureaucrat fol- 
lowing his nose rather than his brain, has jeopar- 
dized the prison furlough strategy. A humane 
incentive to responsible behavior by prisoners has 
been opened to ridicule and denunciation by hard- 
liners. A statistical showing that thousands of fur- 
loughed men and women have returned to custody 
on time and without incident does not offset Willie 
Horton’s atrocity in the agenda of sound-bite spe- 
cialists.! Our opponents will allow us not one single 
mistake. One error in the headlines and any hopeful 
innovation, no matter how sensible and justifiable, 
must go out the window. A recent bulletin of The 
Sentencing Project points out responsible adminis- 
trators should not cave in before the demand that 
furloughs should be banned. Instead they should 
support changes in policies that will “lessen the 
chances of such tragic mistakes in the future.”? Con- 
servative application of liberal programs like fur- 
loughs for felons should claim a high priority in policy 
revision. 

The Sentencing Project staff believes, and I be- 
lieve along with them, that in the long run a program 
claiming overwhelming statistical success will sur- 
vive. It would be helpful if the Massachusetts De- 
partment of Corrections would furnish its colleagues 
nationwide with a post-mortem analysis of the pro- 
cedures that made the Horton disaster possible. In 
the management of human affairs nothing is fool- 
proof, but when fools mismanage, the prudent ad- 
ministrator will look to see who mismanaged and 
how it happened. 


1From the Corrections Compendium of Lincoln, Nebraska, I learn that in 1987, 
about 200,000 furloughs were granted to about 55,000 prisoners. All but three of the 
states reporting their data had over 90 percent success in getting their prisoners back 
on time. The number of new crimes committed by folks on furlough was in the double 
digits. 

2“The Lessons of Willie Horton: Thinking About Crime and Punishment for the 
1990s,” The Sentencing Project, 1156 Fifteenth Street, Washington, DC, February 1989. 

3Edwin W. Zedlewski, “Making Confinement Decisions,” Washington, DC, Na- 
tional Institute of Justice, July 1987. 

4Richard B. Abell, “Beyond Willie Horton,” The Policy Review, Winter 1989, pp. 
32-35. Mr. Abell’s article was summarized for The Washington Times, January 27, 
1989, under the title, “Passing Through for Lack of Cells.” 
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RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Davis, California 


Dr. Zedlewski Still Rides 


In this column last September, I touched briefly 
but firmly on the “research” that Dr. Edwin Zed- 
lewski published to the effect that prison building is 
the best bargain in criminal justice.* He took his 
pick of scrupulously reported RAND data to “prove” 
that each prisoner locked up for a year would save 
the crime-suffering public the impressive sum of 
$405,000. Thus your typical 1,000-man prison, far 
from being a taxpayer’s nightmare, would be saving 
no less than $405 million per annum, at an operating 
cost of $25 million. Anyone with a sharp eye for a 
dollar can see that this is quite a bargain indeed. 

This cockeyed arithmetic began with a misinter- 
pretation of the RAND data. Zedlewski assumed that 
all prisoners had been guilty of 187 crimes per year. 
That was the figure that RAND found to be the mean 
offense rate of the robber-assaulters interviewed for 
the studies leading to the selective incapacitation 
strategy proposed by RAND’s Peter Greenwood. The 
distribution of the class of robber-assaulters was 
highly skewed: the median was 35 crimes per year 
for the exclusive category of robber-assaulters. Ig- 
noring the median, Dr. Zedlewski blithely assumed 
that all prisoners had committed their crimes at the 
same rate as the high-rate robber-assaulters. He then 
divided the total cost of crime in the U.S.—$99.8 
billion, a figure that is open to challenge by any 
competent accountant—by the total number of vic- 
timizations, multiplied the quotient by 187, and ar- 
rived at $430,000 as the cost of the crimes committed 
by each convicted offender. He then subtracted $25,000 
as the average per capita cost of incarceration, and 
presto! the nation’s prisons save $405,000 every year 
for each man and woman behind bars. 

I summarize this absurdity once more because it 
has surfaced again, this time at a lofty level in the 
United States Department of Justice. In an article 
issued under the aegis of the Heritage Foundation, 
Richard B. Abell, assistant attorney-general in charge 
of the Office of Justice Programs, uses the Zedlewski 
computation to show that although keeping a felon 
in prison for a year is expensive, it’s far more ex- 
pensive to let him or her run loose.* 
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In my comment on Dr. Zedlewski’s arithmetic last 
September, I referred to two careful analyses that 
exploded both the assumptions and the conclusions. 
Zimring and Hawkins went to exhaustive trouble— 
more than should have been necessary—to show that 
the social costs of crime are not as readily quantified 
as Zedlewski thought.® The reduction to absurdity 
that our intrepid analyst invited is brought into fo- 
cus with the extrapolation that “100,000 extra pris- 
oners [above the present population] would generate 
forty billion dollars in additional savings.” As the 
late Senator Dirksen once said, “a billion dollars 
here and a billion dollars there, and pretty soon you’re 
talking about real money.” 

In a paper prepared for The Sentencing Institute, 
Marc Mauer and Ray Paternoster note that, contrary 
to Zedlewski’s assumption that serious felons go free 
because of the courts’ “reluctance to incarcerate,” 
what we know from studies of sentences for major 
felonies shows that 74 percent of those convicted of 
homicide, rape, robbery, aggravated assault, bur- 
glary, larceny, and drug trafficking are sentenced to 
jail or prison.® This would surely include the rela- 
tively few folks who manage to commit 187 or more 
felonies a year. 

I return to Dr. Zedlewski’s over-heated number- 
crunching because statistical formats in these times 
so readily impress the unwary. I am sure that Zed- 
lewski had no intention tu deceive, nor does Mr. Abell 
wish to distort the cost-benefit ratio of crime costs/ 
imprisonment costs. The consequence of taking such 
an analysis to an operational conclusion would be 
enormous—not only in millions of dollars wasted, 
but also in social upheaval and lives distorted. 

Few social critics are left who would minimize the 
growing crime problem, and I am certainly not one 
of them. I cannot argue against longer sentences for 
some categories of violent offenders, nor will any- 
body ever hear me pleading that a convicted crack 
dealer should be given another chance on the streets 
to make a good citizen out of himself. What we must 
have is more common sense in the penal codes. There 
are plenty of non-violent property offenders occu- 
pying prison cells that should be allotted to mur- 
derers, muggers, and rapists doing more rather than 
less time. Is there any way to get the attention of 
legislators and judges for a serious consideration of 
that proposition? 


5Franklin E. Zimring and Gordon Hawkins, “The New Mathematics of Impris- 
onment,” Berkeley: The Earl Warren Legal Institute, 1988. 

SMarc Mauer and Ray Paternoster, “Does Building More Prisons Save Money?” 
The Sentencing Project, July 1988. 
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The Alabama Story, Continued and Expanded 


In my contribution for the March issue, I reviewed 
the long story of prison reform in Alabama. As of 
December 1988, when the case of Pugh vs. Locke was 
dismissed with prejudice, the population of the Al- 
abama prison system was in approximate balance 
with its related capacity. The Federal court’s Imple- 
mentation Committee, of which I was a member, 
concluded that the time had come to withdraw from 
a scene to which we had little more to contribute. 
As of December 1, the population of the system was 
12,613, of which 9,931 felons were confined to the 
major institutions. As of April 1, the corresponding 
figures were 13,002 and 10,150. During this 4-month 
period, there were 2,128 admissions and 1,566 re- 
leases for a gain of 562 bodies. Fortunately there 
were increases in the numbers assigned to work re- 
lease and to the Supervised Intensive Restitution 
(SIR) program, thereby reducing the net gain in the 
actual prison population. Nevertheless, the tide is 
rising, and the prospects are ominous in the long 
range. In the short range there are two new prisons 
under construction which should add capacity of about 
1,000 beds before the end of 1989. If there is no re- 
versal in the rate of admissions something will have 
to give, probably in 1990. 

Alabama is far from alone in this predicament. 
For years Minnesota has been a shining exception 
to the national trend toward population glut in our 
prisons. The Department of Corrections had maxi- 
mum prison cells for rent to hard-pressed states, and, 
one must suppose, the state was actually making 
money out of its prison space. No more. Capacity has 
been reached in spite of the sensible guidelines au- 
thorized by a liberal legislature, in spite of an em- 
phasis on community corrections for people convicted 
of the lesser felonies, and in spite of a climate of 
opinion that generally has favored rehabilitation of 
offenders rather than retribution. A series of grue- 
some rape-murders and the arrival of crack dealers 
in the Twin Cities have turned around public opinion 
and with it the sentencing of convicts. 

It’s a story that can be repeated in nearly every 
state. There is no reason to think that the prospects" 
will soon improve. Everyone concerned with crimi- 
nal justice policy-making should be working on the 
design of new options for the social control of felons. 
It’s a net that will certainly expand; one hopes that 
alternatives to imprisonment will be developed for 
the men and women who can make it outside of cell- 
block control. 

What’s needed is vigorous advocacy by adminis- 
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trators and everyone else who knows what’s going 
on in criminal justice and has thought about what 
he or she knows. There’s every reason for programs 
like Alabama’s SIR and Georgia’s intensive proba- 
tion to be adopted in every state. More prisons may 
still be needed after we put the petty thieves, the 
bad check-writers, and the con men on probation 
caseloads that call for serious intervention. Until 
then, we should hold off on those enormous com- 
mitments to prison construction and operations. 


The Growth Industry 


You have to keep your eyes and ears open at all 
times to know what’s going on. On the day before 
this was written, I learned from the “This Week With 
David Brinkley” show that the Bureau of Census has 
found that the fastest growing employment category 
is the prison guard. No surprise to a watchful pen- 
ologist, but along with Mr. Brinkley I found myself 
cogitating about the significance of this develop- 
ment. Not too long ago, opinion polls used to find 
that the prison guard enjoyed about the lowest pres- 
tige of any occupation. I have always thought this 
was an unfair value to place on a necessary and 
difficult line of work, but understandable consider- 
ing the kinds of prisons we used to have in the bad 
old days. With more people engaged in patrolling 
cell-blocks, keeping order in the yards, and perched 
in the towers, prestige is sure to rise. I hope that 
good people will be recruited and trained to produc- 
tive and progressive careers. Napoleon used to say 
that every soldier in his army had a marshal’s baton 
in his knapsack. Undoubtedly an exaggeration. but 
it would be nice to think of fish-guards as legiti- 
mately aspiring to become wardens. Not many will 
make it all the way, but their training should put 
them on that course. 

A further-out idea comes to mind. We hear a lot 
about the desirability of universal national service 
for all young men and women, not limited to the 
armed forces. Why not a couple of years as a correc- 
tional officer as one option? Let them have year-for- 
year tuition at any university after the completion 
of their stint of service. We might eventually get a 
crop of criminologists capable of scholarly work rather 
than the crunching of numbers to produce quanti- 
tative criminology which only clutters up the library 
shelves. 


7George Cadwalader, Castaways: The Penikese Island Experiment. Chelsea, Ver- 
mont: Chelsea Green Publishing Company, 1988. 


8 As announced in the 1989 Directory of the American Correctional Association. 


Sometimes Corrections Gets a Few Good Men 
and Women 


I refer of course to the advertising slogan of the 
Marine Corps. It’s an apt reference to introduce an 
important new book by a former Marine officer who 
found that boot camp training as practiced at Quan- 
tico was not applicable in all its details to the re- 
habilitation of youthful offenders in Massachusetts.” 
What he has learned in 17 years of persevering effort 
deserves the attention of correctional practitioners 
and reformers across our muddy spectrum. 

As though it was yesterday, I recall that telephone 
call from Jerry Miller back in 1970—an indelible 
event in my memory. I think I remember what he 
said, word for word: “I just want you to know that 
this month I am closing down all the juvenile insti- 
tutions in the Division of Youth Services (DYS), and 
I'm closing them down so that they can never be re- 
opened.” I had known that Jerry was in Massachu- 
setts to shake up youth corrections and that he’d 
brought in renowned psychiatrists and sociologists 
to help him work out innovative programs for the 
hidebound facilities over which he had somehow been 
selected to preside. I had had no idea that he was 
planning anything so radical as total deinstitution- 
alization. In place of the traditional juvenile joints 
Jerry would extend probation and put some muscle 
and intelligence into its practice. For those young 
folks who couldn’t be put on the streets, he’d invite 
innovative men and women to develop small group 
living facilities. They would run constructive pro- 
grams instead of the time-serving that was and still 
is the lot of most people, young and old, who are 
incarcerated. 

As I had never set foot in a juvenile institution 
that I liked (I still haven’t), Jerry took my breath 
away. Either he was crazy or he was one of our hand- 
ful of great leaders, a prophet who saw what had to 
be done and did it. It turned out that he did it very 
thoroughly. As in all revolutions, the aftermath re- 
quired more doing than anyone foresaw. Massachu- 
setts still places kids in “group residential settings, 
foster homes, or at home receiving non-residential 
services.”® It hasn’t been easy, as any veteran of the 
DYS can tell you. 

One of these group residential settings is Penikese 
Island, well out in Buzzards Bay off Cape Code. Once 
it was a leper colony, administered by a nobly al- 
truistic physician, until the lepers were moved to the 
new Federal leprosarium in Louisiana, where lep- 
rosy was re-named Hansen’s Disease and successful 
treatments were devised. With the lepers gone, the 
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island became a bird sanctuary for stormy petrels 
and night herons. 

Not far away is Woods Hole, the site of the famous 
Woods Hole Oceanographic Institution. George Cad- 
walader, a Marine major disabled by a land mine in 
Vietnam, came to work at the “Oceanographic” and 
soon decided that his scientific education was too 
inadequate to qualify him for a career in oceanog- 
raphy. A colleague with whom he discussed his per- 
plexities had heard of Jerry Miller’s dismantling of 
conventional correctional institutions in favor of small 
group experience for delinquents who couldn’t make 
it acceptably on the streets. How about an Outward 
Bound setting for these kids out on an island in Buz- 
zards Bay? 

The idea captured Cadwalader’s imagination. Could 
a school out there in the bay be started that would, 
in Cadwalader’s words, create “an environment so 
different from the one delinquent kids had grown up 
in that none of the attitudes they had learned on the 
street would apply.” He thought back to boot camp 
at Quantico where he had survived the verbal abuse 
of drill instructors and the exhausting drills and 
marches to which officer candidates were subjected. 
OCS had radically changed his identity. A compa- 
rable experience might change the identity of fledg- 
ling criminals. He hoped to undercut the delinquents’ 
“pride in their previous accomplishments and [give] 
them a new set of standards to measure themselves 
against. ... Ideally this school of mine would cata- 
pult its students into a society where honesty ranked 
above deceit, self-reliance above preying on others, 
and compassion above the ability to inspire fear.” 
[pp. 15-16] 

Cadwalader spent 14 years running his Penikese 
Island experiment. His story is absorbing, and he 
tells it in terms of failures and disillusion as well as 
recounting his occasional successes. He is still on the 
Board of Trustees for the Penikese Island School and 
now engaged in writing another book to which I, for 
one, look forward as required reading. 

The program called for a school of 3 months’ du- 
ration out on the island. Some remedial education— 
nearly all of his young men were at such low levels 
of literacy as to be virtually unemployable. A good 
deal of hard work. Then back to the streets. Much 
later a program of after-care was added when evi- 
dence accumulated that the streets to which the Pen- 
ikese graduates returned overwhelmed whatever good 
intentions they had when they left the island. 


81 won't go into all the data presented by Cadwalader. See pp. 167-169 for par- 
ticulars. Hardly any of the numbers look better than this bottom line. 
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Cadwalader is bleakly honest about the results of 
an enterprise to which he devoted 14 years of his 
life. The crucial figure is the success rate, and he 
can claim that only 16 percent of his charges have 
given society no further trouble.® 

Is Penikese Island worth the taxpayers’ money 
and the devoted efforts of all the talented people 
whom Cadwalader lured onto the island to help him? 
He had his doubts, but thinking over the years spent 
in ferrying boys across Buzzards Bay and back, the 
hard work of carrying out the program, the discour- 
aging process of getting support from the Common- 
wealth of Massachusetts and various private 
foundations, and the sharp anxieties that plague 
anyone with responsibility for irresponsible kids, he 
decided that it was all worthwhile and still well worth 
doing. In his conclusions he asks the big question 
that lurks in all the disappointing data about re- 
habilitation: “What do you do when nothing works?” 
[p. 190] That led to a seemingly tougher question: 

Should taxpayers be paying us $92 per day to keep a boy on 

Penikese when eighty-four out of every hundred students sent 

to us go home unrehabilitated? I think what on the face of it 

appears to be a pretty marginal return ... may not be such a 

bad investment after all. Sixteen percent is less discouraging 

a figure when considered against what those relatively few 

successes would otherwise cost society in dollars and misery 

if the investment were not made. Sixteen percent also does 
not give a complete picture of the results. If Penikese can make 
even the most disturbed boy marginally better, that is prog- 

ress, even if it will never show up statistically. [p. 191] 

Cadwalader has many sharp things to say about 
Jerry Miller and his followers. He firmly believes 
that his experience demonstrates that youthful of- 
fenders have to know that they must take respon- 
sibility for their actions, a principle which, he thinks, 
is not honored in the Miller ideology. When they 
commit new offenses, offenders have to know that 
there will be consequences and that the conse- 
quences will be unpleasant. Nevertheless, his final 
conclusion is one which Miller and I can both ap- 
plaud: 

Certainly no hospital would make less of an effort on behalf 

of a patient whose disease gives him only a 16-percent chance 

of recovery. Neither should we, because delinquency is a dis- 
ease every bit as horrible as any of the physical afflictions 
society is so much more willing to combat... . We find in every 
kid who comes to Penikese the ruins of the boy he might have 
been if the combination of heredity, poor nutrition and envi- 
ronment had not crippled him. Can there be any worse disease 
for a child than to be turned into a monster nobody can love? 

[p. 192] 

Cadwalader is a natural storyteller, an elegant 
writer who makes his points by supporting them 
with examples. His ear for the argot of the delin- 
quent boys is unerring. I talked to him briefly after 
I had read his book. He is a modest good guy. He 
claims that all Penikese can do is “damage control,” 
but he’s sure that that’s worth doing. I agree. 


Problems With Post-Incarceration Supervision 


‘74 OOKING AT the Law,” 52 Federal Proba- 
tion 86 (June 1988), discussed problems 
concerning special parole and supervised 

release under the Anti-Drug Abuse Act of 1986 
(ADAA 1986). Since that time, case law has clarified 
several questions concerning post-incarceration su- 
pervision under the ADAA of 1986 and the Com- 
prehensive Crime Control Act of 1984. However, 
implementation of the Sentencing Reform Act of 1984, 
the Sentencing Act of 1987, and the Anti-Drug Abuse 
Act of 1988 (ADAA 1988) has resulted in new prob- 
lems and ambiguities concerning post-incarceration 
supervision. 


Special Parole Under the Comprehensive Crime 
Control Act of 1984 


The Comprehensive Crime Control Act of 1984, 
the first of three major statutes restructuring drug 
penalties in the past 5 years, took effect on October 
12, 1984. This Act omitted special parole terms from 
the penalties for the most serious drug offenses pen- 
alized under 21 U.S.C. § 841(b)(1)(A). More than 4 
years after passage of this Act, we finally have de- 
finitive case law on what appears to be an obvious 
question of whether special parole terms must be 
imposed for offenses penalized under section 
841(b)(1)(A). 

This issue was first addressed in United States v. 
Phungphiphadhana, 640 F.Supp. 88 (D. Nev. 1986), 
which could be read to hold that no special parole 
term could be imposed on a defendant convicted of 
an offense penalized under section 841(b)(1)(A) (1984) 
as it read in 1984. Phungphiphadhana was fuddled 
because the opinion stated both that the defendant 
was subject to the penalties under section 841(b)(1)(A) 
and that he would be punished under section 
841(b)(1)(B), which explicitly did include special pa- 
role terms. 

In United States v. Torres, Case No. 87-5342, 865 
F.2d 1120 (Jan. 17, 1989) (petition for rehearing 
vending; case withheld from publication until fur- 
ther order of the court), the Ninth Circuit stated 
clearly that because the 1984 version of section 
841(b)(1)(A) did not contain a provision allowing a 
special parole term, no special parole term could be 
imposed. United States v. Mowery, 703 F.Supp. 940 
(M.D. Ga. 1989), reached the same result as Torres, 
holding that special parole terms are unavailable 
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under the 1984 version of section 841(b)(1)(A). 
Special Parole v. Supervised Release, Reprise on 
the Anti-Drug Abuse Act of 1986 


In “Looking at the Law,” June 1988, I reported 
that two circuits, the Fifth, in United States v. Byrd, 
837 F.2d 179 (1988), and the Eleventh, in United 
States v. Smith, 840 F.2d 886, cert. denied, ___U.S. 
—___, 109 S. Ct. 154 (1988), held that the effective 
date of the supervised release provisions of the ADAA 
of 1986 (enacted October 27, 1986) was tied to the 
effective date of the Sentencing Reform Act (Novem- 
ber 1, 1987) and that the provisions in the ADAA of 
1986 which appeared to provide for supervised re- 
lease should be read to require special parole terms 
as such terms were required under the Comprehen- 
sive Crime Control Act of 1984. The Fourth Circuit 
in United States v. Whitehead, 849 F.2d 849, cert. 
denied, US. , 109 S.Ct. 534 (1988), and the 
Eighth Circuit in United States v. Portillo, 863 F.2d 
25 (1988), agreed with the holdings in Byrd and Smith 
that special parole, not supervised release, was man- 
dated for offenses occurring between October 27, 1986, 
and October 31, 1987. Contra United States v. Chica, 
707 F. Supp. 84 (D.R.1. 1989) (plain language of ADAA 
of 1986 requires supervised release, not special pa- 
role). 

Despite the broad language of these holdings, none 
of the above circuit cases specifically addressed the 
question of whether special parole should be imposed 
for offenses penalized under section 841(b)(1)(A) which 
were committed between October 12, 1984, and Oc- 
tober 31, 1987. As noted above, on October 12, 1984, 
special parole terms were omitted from the penalties 
for section 841(b)(1)(A). From the reasoning in these 
cases—that supervised release is not effective until 
November 1, 1987, and that the special parole terms 
in the Comprehensive Crime Control Act of 1984 
stay in effect—a good argument can be made that, 
as no special parole term existed for offenses under 
the 1984 version of section 841(b)(1)(A), there is no 
post-incarceration supervision under section 
841(b)(1)(A) until November 1, 1987. 


Supervised Release Under the Sentencing Reform 
Act of 1984 and the Sentencing Act of 1987 


Supervised release—a period of post-incarcera- 


tion community supervision—was established as part 
of the Sentencing Reform Act of 1984 to replace pa- 
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role supervision which the act abolished. The leg- 
islative history to the Act shows that Congress was 
dissatisfied with the “old” law which conditioned the 
length of time a defendant was supervised on parole 
solely on the length of the original term; the smaller 
percentage of the term a prisoner served in prison, 
the longer the period of parole supervision. Congress 
decided to replace this system with one that would 
make both the existence and the length of post- 
incarceration supervision dependant on the judge’s 
decision as to whether community supervision was 
needed in an individual case. The Senate Report in 
the section-by-section analysis explained this ap- 
proach: 

Unlike current law, however, probation officers will only be 

supervising those releasees from prison who actually need su- 

pervision, and every releasee who does need supervision will 

receive it. 
S. Rep. No. 98-225, 98th Cong. 1st Sess. 125 (Sep- 
tember 14, 1983). Length of supervised release terms 
was linked to the class of offense and, thus, to the 
seriousness of the offense. See 18 U.S.C § 3583(b). 
Within the limits established by section 3583(b), 
Congress envisioned that the Sentencing Commis- 
sion would develop guidelines for the duration of 
supervised release and that a departure from those 
guidelines would be appealable under 18 U.S.C. 
§ 3742. 

Care should be taken to distinguish terms of su- 
pervised release imposed under provisions of section 
3583 and those imposed under the authority of title 
21 of the United States Code. While 18 U.S.C. 
§ 3583(b) establishes maximum terms of supervised 
release for certain classes of offenses, other provi- 
sions in title 21 provide mandatory minimum terms 
of supervised release for violations of the drug laws. 
For example, 21 U.S.C. § 841(b)(1)(B) provides that 
a sentence shall include “a term of supervised release 
of at least 4 years in addition to [the] term of im- 
prisonment and shall, if there was ... a prior con- 
viction, include a term of supervised release of at 
least 8 years ...” It is the opinion of the General 
Counsel’s Office that the mandatory minimum terms 
of supervised release in title 21 control over the dis- 
cretionary terms of supervised release in section 3583. 
The Sentencing Commission guidelines recognize that 
the court is required to comply with the mandatory 
minimum terms of supervised release provided in 
title 21; section 5D3.2(a) of the guidelines provides: 


If a defendant is convicted under a statute that requires a term 
of supervised release, the term shall be at least three years 
but not more than five years, or the minimum period required 
by the statute, whichever is greater. (Emphasis added.) 
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The legislative history to section 3583 shows that 
Congress intended reincarceration for violations of 
supervised release to be rare and only for serious or 
repeated violations. To this end, Congress did not 
originally provide for revocation of supervised re- 
lease, but only for contempt of court proceedings. The 
criminal justice community was concerned that con- 
tempt proceedings would be too clumsy a mechanism 
for policing supervised release, and in 1986 Congress 
added a provision to section 3583(e), which allows 
revocation for violation of a condition of supervised 
release pursuant to F.R.Crim. P. 32.1. 

A further important statutory change was made 
by the Sentencing Act of 1987 (effective December 
7, 1987), which extended the duration of supervised 
release from 3 years for a Class A or B felony to 5 
years and from 1 year for a Class C or D felony to 3 
years. However, harkening back to its original view 
that revocation of supervised release should be lim- 
ited, Congress restricted the amount of time that a 
defendant could serve in prison upon revocation of 
supervised release to 3 years for a Class B felony 
and 2 years for a Class C or D felony. 

As Congress anticipated, the Sentencing Com- 
mission has developed guidelines for the duration of 
terms of supervised release. See Sentencing Guide- 
lines at § 5D3.1 et seq. However, in spite of the sta- 
tutory authority to do so (see 28 U.S.C. § 994(a)(3)), 
the Commission has not developed guidelines on re- 
vocation of supervised release or on revocation of 
probation. To date, the Commission has provided only 
broad policy statements at section 7A1.1 et seq. on 
revocation of community supervision. These policy 
statements provide that supervision should be re- 
voked if there is new criminal conduct and that su- 
pervision may be revoked if there are technical 
violations of release conditions. Because of the lack 
of guidelines addressing in any detail appropriate 
sanctions for various types of new criminal behavior, 
revocation of supervision is an area of confusion and 
is ripe for reintroducing disparity into the sentenc- 
ing process. There is particular confusion as to what 
role the original guidelines (i.e., those which estab- 
lished either the sentence of imprisonment or pro- 
bation) should play in revocation of supervised release 
or probation. I anticipate that at some point in the 
future the Sentencing Commission will provide more 
detailed guidance for revocation of supervision. 
However, the delay in providing such guidelines may 
raise ex post facto questions concerning the effective 
date of those guidelines. For instance, it is unclear 
whether the ex post facto clause requires that we look 
at the guidelines for revocation of supervision in ef- 


fect at the time the original offense was committed, 
at the time the defendant began the term of proba- 
tion or supervised release, or at the time the defen- 
dant violated the conditions of supervision. 


Community Supervision Under the Anti-Drug 
Abuse Act of 1988 


While the Sentencing Commission has not cir- 
cumscribed judges’ discretion in revoking supervised 
release or probation, Congress has limited discretion 
under certain circumstances in the Anti-Drug Abuse 
Act of 1988. Section 7303 of the Act amended 18 
U.S.C. §§ 3565(a) and 3583(g) requiring not only 
mandatory revocation of probation and supervised 
release for possession of a controlled substance, but 
also that upon revocation the court “sentence the 
defendant to not less than one-third of the original 
sentence,” in the case of probation, and not less than 
one-third of the term of supervised release. At least 
two things are unclear about this provision: what is 
the meaning of “possession” of a controlled sub- 
stance, and what is the meaning of one-third of the 
“original sentence” in the case of probation revoca- 
tion. Based on a reading of the legislative history, 
it is the opinion of the General Counsel’s Office that 
for purposes of this section of the ADAA of 1988, 
“possession” of a controlled substance requiring 
mandatory revocation would not necessarily mean 
solely a positive test for a controlled substance, al- 
though in individual cases revocation based on a 
single positive urinalysis may be appropriate. We 
believe that the provision requiring probation re- 
vocation and a sentence of at least one-third of the 
“original sentence” to mean incarceration for at least 
one-third of the original sentence of probation. 

The ADAA of 1988 at section 6214 also amended 
18 U.S.C. § 3565 to require mandatory revocation of 
probation for possession of a firearm. Surprisingly, 
there is no parallel provision requiring mandatory 
revocation of supervised release for possession of a 
firearm. 

Other significant changes in supervised release 
made by the ADAA of 1988 included: amendments 
to 21 U.S.C. §§ 846 and 963, attempt and conspiracy, 
making these offenses subject to the same penalties 
as the underlying substantive offenses. This statu- 
tory amendment overrules United States v. Bifulco, 
447 U.S. 381 (1980), which in our view prohibited 
imposition of post-incarceration supervision for at- 
tempt and conspiracy under title 21 prior to Novem- 
ber 18, 1988 (the effective date of the ADAA of 1988). 
Of course, between November 1, 1987 and November 
17, 1988, supervised release could be imposed for 


title 21 attempts and conspiracies pursuant to 18 
U.S.C. § 3583. The 1988 amendment makes clear 
that the same mandatory minimum terms of im- 
prisonment and supervised release that apply to sub- 
stantive drug offenses also apply to attempts and 
conspiracies. 

The ADAA of 1988 also amended 18 U.S.C. § 3559 
by changing the classification for a Class B felony 
from an offense that carries a maximum term of 
imprisonment of 20 years or more to one that carries 
a maximum term of imprisonment of 25 years or 
more and changed the classification for a Class C 
felony from an offense punishable from 10-19 years 
to an offense punishable from 10—24 years. Since the 
duration of terms of supervised release is based on 
offense classification, this amendment will alter 
available terms of supervised reiease. This amend- 
ment also made probation available for offenses pun- 
ishable by imprisonment up to 25 years. See 18 U.S.C. 
§ 3561(a)(1). 


Special Assessment and the Origination 
Clause 


As part of the Comprehensive Crime Control Act 
of 1984, Congress enacted a system of small but man- 
datory monetary payments for each count of a Fed- 
eral criminal conviction. See 18 U.S.C. § 3013. These 
payments, dubbed special assessments, have gen- 
erated a surprising amount of litigation and have 
been amended twice. The first round of litigation 
addressed the question of whether special assess- 
ments applied to offenses prosecuted under the As- 
similative Crimes Act, 18 U.S.C. § 13. This topic was 
addressed in “Looking at the Law,” 51 Federal Pro- 
bation 81 (September 1987). A split in the courts of 
appeals on this issue was resolved by Congress by 
passage of the Criminal Fine Improvement Act of 
1987, which added section 3013(d), providing that 
special assessments apply to assimilative crimes. 
Section 3013 was amended again by the Anti-Drug 
Abuse Act of 1988, which reduced the amount of 
assessments for some misdemeanors. 

The current round of litigation concerns whether 
special assessments violate the origination clause of 
the Constitution, Art. I. § 7. The origination clause 
provides that, “All Bills for raising Revenue shall 
originate in the House of Representatives; but the 
Senate may propose or concur with Amendments as 
on other Bills.” While this clause is somewhat an- 
tiquated, its original purpose was to ensure that the 
primary power over taxation was placed in the house 
of Congress that was more closely tied to the popular 
will. 
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In United States v. Munoz-Flores, 863 F.2d 654 
(9th Cir. 1988), the defendant claimed that the spe- 
cial assessment provision violated the origination 
clause because it was a revenue bill and it originated 
in the Senate. The Ninth Circuit used a three-part 
analysis of this issue, first addressing whether the 
bill was intended primarily to raise revenue. Finding 
that the language of section 3013 was unhelpful in 
answering this question, the court looked to the leg- 
islative history and focused on remarks of the bill’s 
sponsor that special assessments were intended, in 
part, to contribute to crime victim assistance pro- 
grams and, in addition, would constitute new income 
for the Federal Government. The court held that if 
the provision’s purpose had been limited to aiding 
the victim assistance fund, the bill would not con- 
stitute a revenue bill. However, since the monies 
raised might also be used as general Federal reve- 
nue, the court held that it was a revenue bill subject 
to the origination clause. The court rejected argu- 
ments that special assessments were only imposed 
on convicted persons and therefore constituted a pen- 
alty. Instead, the court held that special assessments 
could be viewed as a tax on a particular class of 
people. The court also rejected the findings of those 
courts which held, when considering whether special 
assessments applied to assimilative crimes, that spe- 
cial assessments were punitive. 

Having held that special assessments were in- 
tended to raise revenue, the second part of the court’s 
analysis was to determine in which house the bill 
originated. After a quick review of the legislative 
history, the court held that the Senate initiated spe- 
cial assessments. Finally, the court reasoned that 
the special assessment provision could not be con- 
strued as an amendment to a House bill finding that 
there was no germane House revenue bill before the 
Senate for it to amend. The court concluded that the 
special assessment provision was a revenue bill which 
originated in the Senate and therefore was uncon- 
stitutional and inoperative as passed. A motion for 
a stay of the Ninth Circuit decision is pending, and 
a petition to the Supreme Court for certiorari by the 
Department of Justice is likely. 

Given the decision of the Ninth Circuit, defen- 
dants around the country are challenging the con- 


stitutionality of special assessments. To date, four . 


district judges have written opinions disagreeing with 
Munoz-Flores. In United States v. Hines, ___F Supp. 
——., No. 88 CR 739 MBM (S.D. N.Y. February 22, 
1989), the court found that the language and struc- 
ture of section 3013 indicated that it was a criminal 
penalty, not a revenue bill; the court looked to the 
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fact that the statute creates two levels of assess- 
ments*—$25 for misdemeanors and $50 for felon- 
ies—as indicative that these assessments are based 
on the seriousness of the offense. The court also ob- 
served that section 3013 provides that special as- 
sessments are collected in the same manner as fines, 
another indicant that assessments are penalties. The 
court went on to examine the reasoning in Munoz- 
Flores and found unconvincing the Ninth Circuit’s 
holding that special assessments were a tax because 
there was a possibility that they would become part 
of the general revenue. The court concluded: 


... a sum payable only upon conviction of a crime, and in 
greater amount for a more serious crime, looks like a punish- 
ment; it does not look like a tax. 


United States v. Hines, supra, at —_. 

United States v. Green, ___ F.Supp. —_, No. 88- 
00358 (E.D. Pa. April 5, 1989), United States v. 
McDonough, 706 F.Supp. 692 (D. Minn. 1989), and 
United States v. Michaels, 706 F.Supp. 699 (D. Minn. 
1989), also found the Ninth Circuit’s holding uncon- 
vincing, but not for the same reasons as United States 
v. Hines. In Green, McDonough, and Michaels, the 
courts found that the purpose of special assessments 
is to assist victims of crime, not to raise general 
revenues, and thus concluded that special assess- 
ments do not offend the origination clause. Michaels 
presented a discussion of the Victims of Crime As- 
sistance Act and addressed the importance of the 
special assessment provision as part of that Act. 

In future cases, I expect a number of other issues 
to be considered, particularly a more detailed study 
of which house of Congress originated the special 
assessment provision; the significance on the origi- 
nation question of passage of the amendments to the 
special assessment provision made by the Criminal 
Fine Improvement Act and the Anti-Drug Abuse Act 
of 1988; and whether a finding that special assess- 
ments are unconstitutional must be made retroac- 
tive, requiring that special assessments already paid 
be refunded. 


Update on Burden of Proof and Burden of 
Persuasion 


“Looking at the Law,” 51 Federal Probation 48 
(December 1987), discussed burden of proof and bur- 
den of persuasion at sentencing in an attempt to 
anticipate how these issues would be handled under 
guideline sentencing. Since December 1987, several 
guideline cases have ruled on these questions, and 
all have endorsed a relatively low standard of proof. 

United States v. Juarez-Ortega, 866 F.2d 747 (5th 
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Circuit 1989), reveals a stark contrast between the 
standard of proof required at sentencing and the 
standard of proof required at trial. The court held 
that during sentencing a judge could consider facts 
concerning the defendant’s possession of a firearm, 
even after the defendant was acquitted of that of- 
fense. Juarez-Ortega and a codefendant were each 
charged with two counts of distributing cocaine and 
one count of carrying a firearm during a drug traf- 
ficking offense. After a jury trial, Juarez- Ortega was 
convicted of the cocaine offenses, but acquitted on 
the firearm charge. His codefendant was convicted 


on all three counts. At sentencing Juarez-Ortega 


challenged the legality of the consideration of his 
possession of firearm; he did not dispute the fact that 
he possessed the firearm. The Fifth Circuit rejected 
this challenge, holding: 


Although the jury may have determined that the government 
had not proven all of the elements of the weapons offense 
beyond a reasonable doubt, such a determination does not 
necessarily preclude consideration of underlying facts of the 
offense at sentencing so long as those facts meet the reliability 
standard. The sentencing court was not relying on facts dis- 
closed at trial to punish the defendant for the extraneous of- 
fense, but to justify the heavier penalties for the offenses for 
which he was convicted. 


866 F.2d at 749 (emphasis added). The court provided 
no further guidance as to exactly what the “relia- 
bility standard” should be, although it is certainly 
less than beyond a reasonable doubt. 

The court also rejected Juarez-Ortega’s claim that 
it was an abuse of discretion to sentence him to the 
same amount of time as his codefendant, who was 
convicted of three offenses. The court held that the 
sentencing judge has discretion to treat codefendants 
differently and that “a defendant cannot rely on his 
codefendant’s sentence as a yardstick for his own.” 
Id. 

United States v. Silverman, 692 F.Supp. 788 (S.D. 
Ohio 1988), also provides some insight into the stan- 
dard of proof to be used at sentencing. Finding it 
very unclear as to exactly what standard is consti- 
tutionally required, the court opined that maybe “no 
particular burden of proof need be established for 


sentencing proceedings,” since prior to the enact- 
ment of the sentencing guidelines, courts tradition- 
ally sentenced without any prescribed burden of proof. 
United States v. Silverman, supra, at 791. The court 
also noted that the Supreme Court had not endorsed 
any particular standard of proof, although it found 
Pennsylvania’s preponderance of the evidence stan- 
dard constitutionally sufficient in McMillian v. 
Pennsylvania, 477 U.S. 79 (1986), and further, that 
no statute or rule of criminal procedure sets forth a 
burden of proof at sentencing. The court, however, 
went on to find that for Silverman’s case, it would. 
employ a preponderance of the evidence standard. 

United States v. Dolan, 701 F.Supp. 138, 139 (E.D. 
Tenn. 1988), more enthusiastically endorsed a pre- 
ponderance of the evidence standard, observing that 
“the advent of the Guidelines and the newly autho- 
rized appeals from sentences ... make it necessary 
to have uniform burdens of proof and standards of 
proof to insure fairness and allow intelligible review 
on appeal.” (Footnote omitted.) 

Dolan also addressed the question of whether the 
prosecution or the defendant bears the burden of 
persuasion. The prosecution argued in Dolan that it 
should bear only the burden to show that the defen- 
dant’s sentence should be increased and that the de- 
fendant should bear the burden of showing that his 
sentence should be reduced, as the defendant has 
access to relevant information on mitigating factors. 
The court held that the prosecution bears the burden 
of persuasion on both aggravating and mitigating 
factors, at least in a case like Dolan’s, where there 
is a factual showing that the prosecution has as much 
access to information as the defendant. 

These cases suggest that, at least in the short run, 
the courts are not employing a higher standard of 
proof for guideline sentencing than for “old-law” sen- 
tencing. 


* As noted above, the 1988 amendments to section 3013 established lower penalties 
for some classes of misdemeanors. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


This special issue examines female cffending and 
the criminal justice system’s response to women, with 
particular emphasis on various aspects of the role of 
the family. Progress is being made in the study of 
female crime, but more empirical work is needed to 
understand the ways in which males and females 
differ in their criminality, the causes of that behav- 
ior, and the way the criminal justice system handles 
gender differences. 


“Family Dysfunction and Female Delin- 
quency,” by Jill Leslie Rosenbaum (January 
1989). In an ongoing effort to examine delinquency 
and crime causation theory, this article addresses 
the influence of the family on female delinquency. 

Utilizing case files of the California Youth Au- 
thority, beginning with first arrests and concluding 
with discharge, delinquent women and potential 
dysfunction in their families were explored. The 
findings were not unexpected. These women came 
from families where conformity to societal expecta- 
tions was the exception, rather than the rule. In over 
90 percent of the cases, the girls were not from intact 
families. Although family size has been considered 
a contributor, the actual size of the family is less 
important than the way it functioned. It was found 
also that 76 percent of the girls were from families 
in which other members had criminal histories. In- 
tra-family violence was prevalent, and considerable 
family conflict existed. Parent-child relationships were 
unsatisfactory, and generational similarities existed 
attesting to cyclical theory. 

Close examination of the files revealed that these 
women were double victims—victims of their fam- 
ilies and victims of the criminal justice system that 
punished them for running away from dysfunctional 
families. The analysis provides some insights into 
the impact of family dysfunction on behavior. It may 
be that females have more difficulty than males in 
handling the stress of dysfunctional homes and, in 
fact, may be more likely than their male counter- 
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parts to become double victims. Further research is 
necessary in order to understand the possible differ- 
ences in family backgrounds, as well as the potential 
for double victimization. 


“Delinquency, Childhood Violence, and the 
Development of Alcoholism in Women,” by 
Brenda A. Miller, William R. Downs, and Dawn 
M. Gondoli (January 1989). This article examines 
whether alcoholic women are more likely to have 
engaged in delinquent activity than are women in a 
comparison group. 

The methodology employed compared a sample of 
45 alcoholic women and 40 non-alcoholic women from 
a random household population. Interviews were 
conducted with questions designed to measure al- 
cohol consumption, family conflicts, childhood sex- 
ual abuse, and delinquency activity. 

The results revealed that most demographic com- 
parisons between the alcoholic and non-alcoholic 
samples were not significant. It was further revealed 
that three types of delinquent activity were signif- 
icantly more likely for the alcoholic sample: stealing, 
running away, and fighting. The most important 
finding was that alcoholic women were much more 
likely to report stealing or a legal intervention than 
the comparison group, even when other important 
childhood variables were controlled. 

Further research is needed to identify the impor- 
tance of delinquency to the patterns of developing 
alcohol problems in women. Women who engage in 
delinquent behavior and subsequent heavy alcohol 
use may form a special subgroup of women alcohol- 
ics. Further, the importance of child abuse and child- 
hood sexual abuse to the delinquent behaviors is 
important to consider. Establishing the links be- 
tween these events may be meaningful in developing 
prevention programs for young female heavy drink- 
ers. 


“The Second Step in Double Jeopardy: Ap- 
propriating the Labor of Female Street Hus- 
tlers,” by Kim Romenesko and Eleanor M. Miller 
(January 1989). This article, based on indepth in- 
terviews with 14 female street hustlers in Milwau- 
kee, Wisconsin, provides an interesting and accurate 
portrayal of the forces motivating women to become 
“street hustlers” and the dynamics of the “pseudo- 
family.” Since there are few viable opportunities for 
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poorly educated, unskilled women in the licit job 
market and since it has been traditionally postured 
that a major reason women enter “street hustling” 
was perceived financial rewards, the authors were 
interested in learning how street life actually affects 
women’s financial situations. 

In examining the background of the respondents, 
the most striking commonality was that they were 
all impoverished upon entry to street life, and al- 
though most had previously worked at “straight” 
jobs, the experiences were unfulfilling. 

Considerable effort is devoted to a description of 
street life, the interrelationships of the players, the 
composition of the pseudo-family, and the dominant 
role played by the “man.” 

Factors impacting on the pseudo-family such as 
arrests, inability of “man” to control his women, drug 
use, and aging out led to frequent changes in the 
composition of the pseudo-family. 

Although women make a great deal of money from 
their work as street hustlers, they derive little ben- 
efit from the wealth they create. 

In summary, street women find themselves dou- 
bly jeopardized by capitalistic-patriarchal structures 
that exist both in “straight” and “street” society. The 
pseudo-family is organized to realize and exploit the 
profitability of its i2nale members to the benefit of 
the “man” and thus is not really a mutually satis- 
factory need-fulfilling organization, but rather is an 
elaborate ruse, managed by men, designed to alien- 
ate women from the control of their own profitability 
as street hustlers. 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON Fox 


“Capital Punishment in Canada: Statistical 
Evidence and Constitutional Issues,” by K. L. 
Avio (October 1988). In a dissenting opinion in the 
case of R. v. Miller and Cockriell before the British 
Columbia Court of Appeals regarding the constitu- 
tionality of the death penalty for murder in Canada, 
which has been abolished in 1976 as cruel and un- 
usual punishment, Justice McIntyre argued that for 
the death penalty to be permissible, it must pass a 
social utility test and not be arbitrarily imposed. The 
two purposes of this study are to (1) review recent 


Canadian statistical evidence on the issues raised 
by Justice McIntyre and (2) note some constitutional 
questions raised by the research with reference to a 
recent decision by the U.S. Supreme Court in 
McCleskey v. Kemp (1985), which involved an appeal 
based on statistical evidence similar to that reported 
here for Canada. 

Just before the Parliamentary debates of 1976, 
Isaac Ehrlich, an economist, presented the concept 
that prospective offenders can rationally calculate 
the costs and benefits of their actions and posited 
the existence of a unique deterrent effectiveness of 
capital punishment in the United States. Erlich’s 
study has become controversial. K. L. Avio claimed 
that Canadian data would be more reliable than U.S. 
data and adapted the Ehrlich model over a 35-year 
period, 1926-1960, in Canada and found little evi- 
dence to support the deterrent effect of capital pun- 
ishment. S. Layson replicated and extended Avio’s 
sample from 1960 to 1977, but the last execution in 
Canada was 1962, so 15 of the 17 years were zero. 
Available statistics do not demonstrate that capital 
punishment deters homicide. Justice McIntyre also 
raised the issue of the arbitrariness and unevenness 
of the imposition of the death penalty in Canada. 
Unequal treatment is by gender of the offender, the 
ethnicity of the offender, the offender-victim racial 
configuration, and the occupational status of the of- 
fender. Appellate courts and the Supreme Court tend 
to support this discrimination in the absence of “pur- 
poseful intent” or overwhelming statistical evidence. 
Based on the review of research presented in this 
article, Parliament should adopt procedural safe- 
guards if capital punishment is introduced. The de- 
sign and implementation of a constitutionally accepted 
regime may be sufficiently costly to negate any per- 
ceived benefits from the exercise of the death pen- 
alty. 


“Categorizations of Homicide Cases: Agree- 
ment, Accuracy and Confidence of Public As- 
signments,” by Susan F. Higginbottom and 
Edward Zamble (October 1988). Canadian law de- 
fines three categories of adult homicide as first de- 
gree murder, second degree murder, and 
manslaughter. However, it has not been empirically 
established how clearly cases can be assigned to these 
categories. 

Volunteer subjects were solicited during class time 
from one day and four evening extension courses in 
psychology at Queen’s University at Belleville and 
Kingston, Ontario. Questionnaires consisted pri- 
marily of summaries of nine homicides with three 
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cases representing each category that included de- 
scription of the events and the offenders’ statements. 
Approximately 200 questionnaires were distributed, 
half with legal information about penalties and half 
without that information. Of the 140 questionnaires 
completed, 67 had the legal information and 73 did 
not. The results showed good agreement among the 
subjects overall, but there were differences among 
the categories. There was most agreement and great- 
est confidence in the assignment of first degree mur- 
der cases, while agreement in second degree cases 
was much lower. Information about prior records and 
penalties had very little effect on assignments. The 
pattern of the data suggests that subjects are able 
to identify first degree murder cases on the basis of 
specific features, that manslaughter cases are dis- 
criminated reliably because of their lesser serious- 
ness, but that neither of these criteria applies well 
for second degree cases. This model may aid in at- 
tempts to improve the definitions of the homicide 
offense categories. 


“West Indian Adolescent Offenders,” by Fay 
E. Martin and Georgina White (October 1988). 
This is a retrospective file study of all West Indian 
adolescent offenders referred to the Toronto Family 
Court Clinic during 1981-83 as compared with a 
selected group of Canadian-born offenders matched 
for sex, age, and date of referral. Each group of 38 
had 26 boys and 12 girls with a mean age of 14 years. 
They were compared with respect to family back- 
ground, developmental, social, and school history, 
deliquency history, and clinical interventions. 

There is little literature on West Indian adoles- 
cents available in Canada, but literature from Great 
Britain indicated that they lived in more crowded 
conditions, had more children, were under- employed 
relative to their education, but had a higher pro- 
portion of working mothers, did not value play, and 
exerted more control over leisure time, among other 
findings. A 1976 Toronto conference on the urban 
black student described a number of school difficul- 
ties, and the effects of poor academic preparation 
may be exacerbated by racial problems. About 82 
percent of the West Indian immigrants were from 
Jamaica. 

The offenders and at least one parent or guardian 
participated in a structured intake interview. Infor- 
mation was recorded on demographic characteristics 
of the child and family, previous police and court 
involvement, developmental history, social behav- 
ior, and school history. The child and parent sepa- 
rately completed a 64-item checklist of symptoms 
and problem behavior. The West Indian and Cana- 
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dian offenders were compared statistically on all 
variables. Half the Canadian children and nearly all 
of the West Indian children had been separated from 
one or both parents for at least a month with the 
average separation frorm mothers being 4 years for 
West Indian children and 2 years for Canadian chil- 
dren. West Indian families participated much more 
in church activities, generally fundamentalistic, than 
did Canadian families. None of the West Indian chil- 
dren emigrated to Canada with both parents, and 
only 10 percent came with one biological parent. With 
respect to differences reported in the kind of delin- 
quency charges and the reactions of the justice sys- 
tem and the psychiatric assessments, it is not clear 
whether the behavior of the two groups differed in 
fact or whether the police and/or family systems re- 
sponded differently to produce the statistically sig- 
nificant differences. Anecdotal material suggested 
that the West Indian family’s patience with the de- 
linquent had been exhausted by the time referral 
was made or that the family’s frustration had been 
exacerbated by the referral to psychiatric service. It 
may be that the weakness of the connection between 
parent and child was initiated by early and pro- 
longed separation during serial migration. The ju- 
venile system holds that the parent is part of the 
problem, further demands are made on the families 
of adolescent offenders, which may serve family re- 
fusal to be further involved and focus available en- 
ergy on protecting that which continues to be 
successful. It seems self-evident that serial migra- 
tion poses massive difficulties for individuals and the 
family unit. The judicial and psychiatric systems are 
called into play when prevention has not been suc- 
cessful. The challenge in working with migrating 
populations continues to be to achieve sensitivity to 
the world of the client to create helpful alternatives 
to achieve success in the process of cultural transi- 
tion. 


“Children’s Understanding of the Juvenile 
Justice System: A Cognitive-Developmental 
Perspective,” by Michele Peterson (October 
1988). The development of children’s understanding 
of crime and the justice considerations in law has 
been little studied until recently. This is an impor- 
tant area because the concept of “crime” presumes 
understanding and intent and because awareness of 
juvenile justice legal system impacts upon children 
as they grow into adolescence and adulthood. In Can- 
ada, the Juvenile Delinquents Act (JDA) was passed 
in 1908 without setting a minimum age, but the 
Criminal Code of Canada placed the minimum age 
at 7 for a child to be dealt with through the justice 


REVIEWS OF PROFESSIONAL PERIODICALS 


system (similar to the United States where the first 
delinquency laws were passed in 1899 and similar 
to English common law). Passage of the Young Of- 
fenders Act (YOA) in 1977 resulted in covering of- 
fenders from 12 through 17 and disuse of the JDA, 
leaving those children under 12 as the responsibility 
of the provinces and local officials in child welfare 
and youth protection. 

The classic work of Piaget on cognitive-develop- 
mental concerns focusing attention on changes that 
occur about age 12 when developing children move 
from logical thinking rooted in the immediate world 
to the capability of abstract thinking. Knowledge of 
the legal structure as children move into adolescence 
is necessary to meet the assumptions of what might 
be “criminal” in terms of intent and behavior in order 
for them to be held accountable for their actions. 

One of the primary aims of this study was to ex- 
amine children’s reasoning and its development to 
provide an answer to the question of children’s abil- 
ity to face these new legal constraints as they move 
from childhood into adolescence. Children ranging 
in age from 10 to 14 were interviewed to explore the 
development of this understanding. The subjects were 
18 boys and 18 girls from grades 5, 6, 7, and 8 drawn 
from three different schools, which made a total sam- 
ple of 144 children in this critical time of cognitive- 
development. 

Each subject met individually with the experi- 
menter in a quiet room. The experimenter explained 
briefly that the subject would hear two short stories 
about a boy or girl who were in trouble with the law, 
followed by some questions related to the scenarios. 
Each subject heard two short stories depicting a crime, 
one petty and one serious, and both story characters 
were of the same sex. All the children knew that the 
story character had done wrong, so it was concluded 
that children are capable of understanding what con- 
stitutes a criminal action. There was not much dif- 
ference, however, in assessing the gravity of the 
offenses. Developmental differences were apparent 
in the children’s assessment of what would happen 
to the culprit with increased likelihood up to grade 
7 that a criminal sanction would be mentioned, sug- 
gesting a beginning understanding of the presence 
of a juvenile justice system. With increasing age, 
children were more likely to mention prior record, 
age, and psychological variables as key factors in 
deciding the fate of the perpetrator. When asked for 
specific information about the Young Offenders Act, 
the evidence for a developmental progression was 
mixed, with ability to understand the under/over 12 
distinction with increasing age, but the understand- 


ing of the under/over 18 distinction was not signif- 
icant. 

In summary, the majority of children in grades 5 
through 8 possess a basic knowledge of what con- 
stitutes criminal behavior and what it is likely to 
entail, but there were many areas where knowledge 
was woefully inadequate. Because children at these 
age levels are beginning to make choices about crim- 
inal activity that could affect them in ways of which 
they are ignorant, a program of instruction in this 
area in school might be helpful. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Psychiatry in a Troubled World: The Rela- 
tion of Clinical Practice and Social Reality,” by 
Judd Marmor (October 1988). Reflecting on ob- 
servations made during his 50 years engaged in the 
practice of psychiatry, the author, an esteemed cli- 
nician and teacher, makes some interesting personal 
observations concerning the age-old enigma of hu- 
man behavior. Dr. Marmor observes that when he 
entered the practice of psychiatry in the 1930’s, the 
field was characterized by two major modalities. The 
first and oldest one attributed mental ills for the 
most part to genetic weakness, physical injury, or 
infection and offered essentially nonspecific suppor- 
tive and custodial treatments. The second area was 
based in new-found notions of psychoanalysis which 
traced functional disorders back to the vicissitudes 
and conflicts of early childhood. Dr. Marmor points 
out that during the 1930’s when these concepts of 
the nature of human ills were very much in vogue, 
the world was hardly a complacent place, what with 
the beginning ascendency of fascism in Europe, the 
subsequent atrocities of the holocaust, and finally 
the onset of World War II. It is apparent that his 
efforts to understand how human beings could be 
capable of these behaviors has continued up to the 
present time. 

Seeking constants among the plethora of thera- 
peutic models and theories which evolved from the 
continuum of the 1930’s, Dr. Marmor eventually con- 
cluded that the first and most important component 
of any therapy was the nature of the patient-ther- 
apist relationship. Thus, he believes that patients 
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will get better with a variety of treatments, “pro- 


vided the basic patient-therapist relationship is a 
sound one.” In this context, he sees the patient’s 
identification with the therapist as a strong force in 
effecting beneficial change in the patient as well as 
the patient’s responses to suggestion and persuasion 
by the therapist. With the introduction of a group of 
new therapies in the 1960’s, including behavioral, 
cognitive, and humanistic techniques, Dr. Marmor 
continues to see a trusting and emphatic patient re- 
lationship as vital to a successful outcome. 

The proliferation in therapeutic modalities and 
theories has been paralleled by a considerable broad- 
ening in our understanding of the origins of mental 
illness and emotional disorder. Thus, along with ge- 
netic and instinctual factors, we now recognize neu- 
rochemical, social, and environmental factors. To the 
extent that the origins of psychopathology are found 
within the individual as well as within his pattern 
of interaction with the environment, factors such as 
poverty, malnutrition, inadequate schooling, and 
various forms of prejudice and discrimination may 
be as important as poor parenting or a broken home 
in the development of individual intrapsychic con- 
flicts. In this context, Dr. Marmor observes that many 
feel that there has been a decline of moral values 
and social responsibility in our nation along with a 
developing pattern of increasing violence. He asks 
us to consider how this has come about. Basically, 
he sees an underprivileged class trapped in an “inex- 
orable matrix of poverty, prejudice and ignorance,” 
out of which comes “an inordinate amount of disease, 
delinquency, crime, mental disorder and social un- 
rest.” As one might predict, his remedy is to return 
to the American Dream which “once encompassed 
an abiding sense of responsibility and compassion 
for the underprivileged.” No doubt, after 50 years in 


the practice of psychiatry, one is entitled to dream 
at least a bit. 


“America’s Family Support Movement: 
Strengths and Limitations,” by Edward Zigler 
and Kathryn B. Black; “Family Support Pro- 
grams: Catalysts for Change,” by Bernice Weiss- 
bourd and Sharon L. Kagan; “State Family 
Support and Education Programs: Lessons from 
the Pioneers,” by Heather B. Weiss; and “The 
Search for Effective Prevention Programs: What 
We Learned Along the Way,” by Richard H. Price, 
Emory L. Cowen, Raymond P. Lorion, and Julia 
Ramos-McKay. (January 1989). In this four-part 
special section, a variety of recognized authorities 
provide us with a detailed review of the family sup- 
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port movement including information about its or- 
igins, its goals, its political substrate, and some data 
on its efficacy. Family support programs are not in- 
tended to provide families with direct services but 
rather to enhance parent empowerment, to enable 
families to help themselves and their children. While 
informal support networks have always been avail- 
able to families by way of the extended family, friends, 
neighbors, and other grou,s, the passage of time has 
demonstrated increasing needs for formal types of 
social supports. Among the factors contributing to 
this growing need are poverty with inadequate food 
and housing, single parenthood with its unique 
stresses, teenage pregnancy, and increasing family 
mobility. To meet these needs, programs have evolved 
at the grass roots level and within various univer- 
sities. In the last analysis, it is important to recog- 
nize that however beneficial these family support 
programs may prove to be in the long run, they are 
not the solution to all the social problems. 

In the second article in this symposium, the au- 
thors categorize family support programs as self-help 
programs which have some potential for effecting 
social change as they focus on prevention, an eco- 
logical orientation to service delivery, a develop- 
mental view of parents, and a return to elemental 
group treatment precepts. Weissbourd and Kagan 
point out how the emergence of the family support 
programs in the 1970’s was a direct result of the 
prevailing demographic and political climate of that 
time. In the long run what has evolved is a casualty- 
based, crisis-driven system within which the family 
support arm would endeavor to help families to avoid 
problems, or at least to deal with problems before 
they become fixed with long-term repercussions. Of 
course, all of this requires a keen focus on the fam- 
ily’s cultural traditions and expectations. While fam- 
ily support is not new, as it gains momentum as a 
social movement, new questions are arising as to the 
role of the government in relation to family matters. 

In the third article in this group, Dr. Weiss raises 
specific questions as to what families should do for 
themselves and what government should do for fam- 
ilies. She asks “What should government—alone or 
with other public and private community institu- 
tions—do to enhance the family’s capacity to help 
itself and others?” To answer these questions, she 
looks at four state-initiated family support pro- 
grams, two which originated in state departments 
of education and two in social services departments. 
A key problem in the implementation of these four 
state programs (in Minnesota, Missouri, Connecti- 
cut, and Maryland) has been the matter of ensuring 
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that the programs were brought to bear on the at- 
risk members of the community rather than those 
simply “wanting” these services. A common corol- 
lary problem has been that of funding to the extent 
that the development and implementation of these 
programs can dilute other services at a time when 
enforced budgetary constraints are almost univer- 
sally in vogue. It is also important to recognize that 
these support programs are not a substitute for other 
family services such as adequate health care, hous- 
ing, food, child care, and income. 

In the final article in this series, the authors stress 
the need to evaluate the efficacy of these programs, 
stating “not everything called a prevention program 
is, in fact, a real prevention program.” These authors 
report the results of an evaluative program con- 
ducted by an American Psychological Association 
task force. The task force invited submissions of model 
programs from approximately 900 prevention re- 
searchers. Of the 300 submissions which it received, 
only 52 were thought to be deserving of further study. 
Of these, only 14 survived for reporting in this ar- 
ticle. These authors found the recipients of preven- 
tive interventions to be disproportionately poor, 
minority group members and otherwise disenfran- 
chised. Most prevention service providers were ob- 
served to be nonprofessional community care givers, 
educators, or members of participants’ families. 

These authors also concluded that programs for 
adults and the elderly are underrepresented, that 
rigorous evaluations are extremely scarce, that es- 
timates of benefits and costs are rare, and that 
knowledge to implement and sustain programs ef- 
fectively has not yet been systematically developed. 
They close their thoughtful report with the obser- 
vation that their findings “should stimulate efforts 
to deliver—more speedily and systematically—on 
the promise of prevention.” 


ARTICLES OF SPECIAL 
INTEREST 
IN LEGAL JOURNALS 


Reviewed by CANDACE McCoy 


Pretrial Release: Law and Social Science 


In analyzing the effects of new legislation, law 
reviews generally consider specific problems related 


to litigation and case law development. It is therefore 
refreshing to find articles with a broader scope. Re- 
cently, several articles about Federal legislation 
passed in the early 1980’s have been published, prob- 
ably reflecting the fact that it is possible to discern 
effects a few years after passage of a new law.! 
The Bail Reform Act of 1984? is analyzed in sev- 
eral current articles. Betsy Kushlan Wanger pro- 
vides a welcome overview piece in The Yale Law 
Journal,3 which notes that the Bail Reform Act should 
be considered in conjunction with the Pretrial Ser- 
vices Act of 1982.4 The Pretrial Services Act was 
enacted to assure effective administration of bail re- 
form, and the Bail Reform Act eventually built on 
the foundation provided by that earlier law. Since a 
law is only as good as its administration and en- 
forcement, the author argues, it is useless to discuss 
the fine legal points of the Bail Reform Act if its 
implementation is weak. Perhaps not surprisingly, 
she demonstrates that this is indeed the case. 
After a historic overview of the development of 
the American bail system, the article considers 
“whether the 1984 Bail Reform Act steers the Amer- 
ican bail system toward conditional release with 
minimal preventive detention or toward wholesale 
detention of the criminally accused.”> Although the 
intent of the Act was the former, unwise implemen- 
tation decisions have produced the latter result. 
The article cites various reasons for this. First, 
the Bail Reform Act provided no mechanisms for 
collecting and verifying information about persons 
accused of crime. Originally, the Speedy Trial Act® 
provided for “demonstration agencies” to perform this 
work. As a result, the author contends, detention and 
rearrest rates were reduced without a simultaneous 
increase in failures to appear at trial. The Pretrial 
Services Act was then enacted to build on this ex- 
perience. That Act allowed Federal districts to decide 
whether they wished to implement pretrial pro- 
grams through established probation departments or 
to create new agencies for the task. The majority 
opted to implement through probation departments. 


1Some articles on the Sentencing Reform Act of 1984 are beginning to appear, but 
impact studies of that law have been delayed by constitutional challenges resolved only 
recently by the U.S. Supreme Court in Mistretta v. United States, 109 S.Ct. 647 (1989). 
One exception is an article by a senior judge which describes practical problems of 
implementing the new sentencing guidelines. Stanley A. Weigel, The Sentencing Act 
of 1984: A Practical Appraisal, 36 UCLA L.REV. 83 (1988). 

218 U.S.C. sections 3141-3151 (1982, amended 1984). 

3Betsy Kushlan Wanger, Limiting Preventive Detention through Conditional Re- 
lease: The Unfulfilled Promise of the 1982 Pretrial Services Act, 97 Yale L.J. 320 (1987). 

418 U.S.C. sections 3152-3156 (1982). 

5 Supra. note 2 at 322. 

6Pub. L. No. 93-619, sections 3152-3156, 3161-3174, 88 Stat. 2076, 2088 (1975), 
amended by 18 U.S.C. sections 3152-3155 (Supp. III 1986). 
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Unfortunately, as many readers of Federal Probation 
know, these departments are already understaffed, 
and it is often difficult for them to stretch their re- 
sources in order to carry out pretrial work along with 
post-conviction duties. Perhaps it is time to create 
separate pretrial agencies so that probation depart- 
ments can realize their own mission more effectively 
while a separate agency would concentrate on im- 
plementation of the Bail Reform Act. 

Second, many judges have misinterpreted the law 
so as to tip the presumption in release decisions to- 
ward “wholesale detention.” Apparently these judges 
believe almost every offender is dangerous and thus 
should be detained prior to trial. This was not the 
intent of the law, the author contends. 

This presumption is the subject of an incisive, more 
traditional legally “narrow” article.’ “Whether the 
rebuttable presumptions raised in the 1984 Bail Re- 
form Act, as a means to invoke preventive detention, 
separately violate the due process clause of the fifth 
amendment to the Constitution” is the issue. (An- 
other recent article, not reviewed here, covers the 
legal questions raised under the Bail Reform Act 
regarding pretrial releasees who may intimidate 
witnesses scheduled to testify at trial.)® 

The article on legal presumptions provides a com- 
prehensive overview of the provisions of the Bail 
Reform Act and case law that has upheld the concept 
of preventive detention. It then proceeds to parse the 
evidentiary standards of the Act, specifically, how 
the Act’s presumptions of dangerousness fit under 
standards for legal presumptions and whether those 
standards comport with constitutional require- 
ments. 


The Bail Reform Act contains two rebuttable pre- 


sumptions that the defendant should be incarcerated 
prior to trial. They are: 1) the defendant has com- 
mitted a crime of violence, a capital offense, or a 
serious drug felony while on pretrial release in the 
past, or 2) there is probable cause to believe the de- 
fendant committed a serious drug offense or an of- 
fense involving firearms. If either of these conditions 
is present, the burden of proof shifts to the defendant 
to prove at a pretrial hearing that he will not commit 


7Susan M. Marcella, When Preventive Detention is (Still) Unconstitutional: The 
Invalidity of the Presumption in the 1984 Federal Bail Statute, 61 S.CAL.L.REV. 1091 
(1988). 

8 The Bail Reform Act of 1984 and Witness Coercion, 25 CAL.W.L.REV. 149 (1988- 
1989). 

%Supra. note 6 at 1106. 

107d. at 1116. 

117d. at 1124. 

12Russell K. Shutt and Dale D: fer, D ion Decisi 
JDs and Gender, 22 LAW & SOC.REV. 509 (1988). 


in Juvenile Cases: JINS, 
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a crime while on release. Very few defendants pre- 
vail in these hearings. 

The problem here, the author believes, is that 
judges overpredict dangerousness. This comes as no 
surprise to sociologists who have studied the problem 
of false positives in prediction decisions. The article 
reviews many of these studies, and, although they 
generally show that “there is a one in three chance 
of correct prediction,” the Supreme Court has upheld 
the practice of predicting future criminal acts. The 
article reviews this case law and then moves on to 
explore the role of prediction in the pretrial setting. 
In a particularly cogent passage, it explains that, 
based on our current state of knowledge: 


... it can never be determined whether a person could have 
been released safely with stringent conditions, [since the per- 
son is in fact incarcerated.] . . . If, on the other hand, a defen- 
dant is released and commits some offense pending trial, the 
subsequent criminal activity only reinforces the belief that 
preventive detention should be liberally imposed. As a result, 
the use of preventive detention to decrease future criminal 
behavior will appear to be operating effectively only as more 
and more people are detained. Thus, the chance that a defen- 
dant will be detained erroneously increases with each predic- 
tion that is made.® 


The article then proceeds into a technical discus- 
sion of presumptions in the law of evidence. While 
of less interest to non-lawyers, the overview is well 
executed and leads to the issue of “whether the pre- 
sumption shifts both the burden of production and 
the burden of persuasion to the defendant.”!° Federal 
courts currently disagree on this procedural point. 
The article’s analysis concludes that: 


Since under the first presumption, preventive detention will 
never be imposed solely because of the nature of the crime the 
person has been accused of committing, the presumption of 
dangerousness in this instance probably does not violate due 
process. It is the second presumption in the 1984 Bail Reform 
Act which violates a defendant’s rights to due process, because 
the presumption operates to impose detention based solely 
upon a prediction of future dangerousness.!! 


These legal arguments are fine, but many judges 
might respond that, although they understand and 
attempt to apply the proper standards under the Act, 
the issues and defendant characteristics presented 
in particular cases urge a drift toward detention. 
Another interesting recent article covers judges’ rea- 
sons for pretrial detention decisions in juvenile cases.” 
Using a log linear analysis, researchers attempted 
to ascertain the effects of gender, race, family con- 
figuration (one or two parents), type of complainant, 
emotional state, environmental stress, prior record, 
and type of offense alieged. Analysis showed that 
judges detain some juveniles more often than others, 
but this depends on a complex interaction of the tested 
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variables. In discussing the multiple interaction ef- 
fects, the authors conclude: 


A prior record increased the likelihood of detention for JDs 
(juvenile delinquents) but not for JINS (juveniles in need of 
supervision). JDs were more likely to be detained when they 
had been accused of drug or minor crimes rather than more 
severe offenses. The allegations most conducive to detention 
for JINS were running away and incorrigibility rather than 
truancy or other minor status offenses. Female JINS were 
more likely to be detained than male JINS, while male JDs 
were more likely to be detained than female JDs. However, 
this familiar pattern was explained by the legal variables. 
Girls tended to have the more severe JINS allegations asso- 
ciated with detention, while they tended to have more mild 
JD allegations than boys.'* 


The decision to detain a person accused of crime, 
it seems, is influenced by many factors that work in 
conjunction with each other. The strength of this 
article, unlike some others in social science litera- 
ture, is that it takes into account legal factors such 
as type of charge. Judges are not perceived as either 
wholly protectionist nor concerned only with due 
process, but influenced instead by many factors both 
social and legal. The deeper issue is why certain 
juveniles are charged as JINS as opposed to JDs, and 
how the social factors influence those early legal 
decisions. 

These articles all offer a welcome synthesis of le- 
gal analysis with a broader social or legislative over- 
view. The next “Articles of Special Interest in Legal 
Journals” will discuss a group of recent articles that 
take the same approach in considering various as- 
pects of capital punishment. 


Note: The reviewer thanks Robert Johnson, J.D. 1987 Vermont 
Law School, for help in researching this article. 


SOCIAL CASEWORK 


Reviewed by KATHERINE VAN WORMER 


“A Model for Assessment of Incestuous Fam- 
ilies,” by James D. Orten and Linda Rich (De- 
cember 1988). An assessment form is introduced to 
help practitioners objectively evaluate the risks in 
leaving victim and offender in the same home. A 
secondary purpose is to help practitioners decide 
whether or not to rehabilitate the family. 


137d. at 517. 


The review of the literature presented in this ar- 
ticle reveals the enormous difficulty entailed in the 
treatment of incestuous families. The perpetrator’s 
denial, minimization of the effects on the child, and 
lack of empathy for others maintain the pattern of 
abuse. At the same time, the betrayal of trust and 
abuse of authority in an incestuous parent-child re- 
lationship undermine the child’s capacity to form 
close relationships. 

The position of the authors is that continued pro- 
tection for the child is the most important factor in 
successful treatment of incestuous families. Assess- 
ment is difficult, however, because the therapists 
tend to react emotionally to incest more often than 
they do to other situations. 

The scale is divided into three parts—assessment 
of the father, of the mother, and of the child. The 
best treatment outlook is with a remorseful offender 
who openly acknowledges his offense, a mother with 
a strong support system, and a victim with strong 
inner resources. 


“How Helpful Are Helplines? A Survey of 
Caliers,” Wallace Gingerich, Raymond Gurney, 
and Thomas Wirtz (December 1988). A rare fol- 
lowup study was conducted for the purpose of ob- 
taining information about who was using the helpline 
and the results of help received. Approximately 9 of 
10 respondents said they were helped. This did not 
mean, however, that the problems were necessarily 
solved. Callers learned of the helpline from televi- 
sion advertisements and listing in the telephone book. 
Telephone hotlines are an important resource and 
are free, readily available, and anonymous. This ef- 
fectiveness study gives credence to the notion that 
hotlines serve a useful function. 


“The Social Worker as Mediator in the Legal 
System,” by Margaret Gibelman and Harold De- 
mone (January 1989). When divorce becomes an 
adversarial procedure only the lawyers stand to gain. 
This article explores social work’s emerging role in 
the legal arena; instances of both cooperation be- 
tween lawyer and social worker and of competition 
are given. 

The American legalistic form of divorce—the for- 
mal court-managed adjudication—is a modern phe- 
nomenon even in the United States. The Chinese 
means of settling marital disputes is through me- 
diation by neighborhood committee members, for in- 
stance. 

Mediators in North America are developing a new 
quasi-profession. Members of the Family Mediation 
Association include psychologists, psychiatrists, 
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lawyers, and social workers. Within the area of re- 
solving family disputes, social workers have begun 
to endorse the legitimacy of mediation as an appro- 
priate social work role. 

There are many problems to be resolved in the 
future to do with issues of competence and the per- 
ceived territorial rights of the various professions 
involved. But in mediation, the presence of substan- 
tial emotional conflict justifies social work involve- 
ment. 


“Screening for Pedophiles in Youth-Oriented 
Community Agencies,” by Arlene McCormack 
and Marialene Selvaggio (January 1989). The au- 
thors present a screening device that was developed 
to screen for a specific type of child molester who 
plagues youth-oriented community agencies. The 
following characteristics were selected from the lit- 
erature to be placed in the screening device: 


1. Indicates a preference for a child of a specific 
age. 

2. Indicates a preference for a child who has a 
history of abuse and neglect. 
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Has himself a history of sexual abuse. 

Had little social contact as a teenager. 
Experienced frequent moves in later life. 
Has been extremely active in the community 
in the affairs of children. 

Has friends who are much younger than he. 
Refers to children as innocent or pure. 

Has many hobbies and interests that are ap- 
pealing to children. 

10. Is undergoing his second or subsequent match 
with a child. 


This scale has a great deal of practical utility in 
screening out applicants with high potential for sex- 
ual abuse who volunteer to work at organizations 
such as Big Brothers/Big Sisters. Future testing of 
the instrument on various population samples will 
allow validation of the instrument and the devel- 
opment of statistical norms. In the meantime, the 
device provides us with some objective guidelines for 
weeding out suspicious applicants from doing youth 
work. 


Your Bookshelf on 
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Big Brother Watches 


Undercover: Police Surveillance in America. By 
Gary Marx. Berkeley, California: University of Cal- 
ifornia Press, 1988. Pp. 283. $25. 


Bravo! Gary Marx has written a lucid and sober 
book on police undercover work, tracing this practice 
from its early developments, to where it is in con- 
temporary society, to where it is going. Although not 
alarmist, the book certainly raises serious concerns 
of the coming “maximum security society.” 

Gary Marx’ methodology is predominantly qual- 
itative. His data base consists of interviews, pri- 
marily of agents from the FBI, IRS, and several other 
Federal and state agencies, as well as the analysis 
of documents. Consulting targets of these investi- 
gations was less emphasized, although much infer- 
ential analysis was developed. What is superb here 
is Marx’ ability to develop keen insights into the 
dialectics of control—the ironies, the trade-offs, the 
paradoxes. His theorizing is subtle. His development 
of numerous perceptive hypotheses for future re- 
searchers alone makes the book worth reading. 

The first three chapters as well as the final one 
describe the development and changes in undercover 
work. The movement is toward proactive undercover 
policing which is more diffuse, open-ended, intensive 
in scope; and rather than targeting specific suspects, 
the new surveillance is moving toward “categorical 
suspicion of everyone” (p. 219). For Marx, the new 
emerging forms of control are creating a society where 
all are presumed guilty until proven innocent. The 
new “maximum-security society” is characterized by 
(1) an extensive use of dossiers in the form of com- 
puterized records, (2) an increasing use of actuarial 
or predictive instruments by governmental control 
agencies which focus more on predictions of behavior 
of persons in particular categories, (3) an engineer- 
ing model where choices are becoming more con- 
strained and determined by social and physical 
environments (his discussion of the entrapment de- 
fense brings out, in prototypical form, how the ma- 
nipulation of environmental factors may even get 
the “non-predisposed” to commit crime), (4) an ever 
more transparent society where notions of privacy 
have undergone fundamental change, and (5) an in- 
creasing autonomization of surveillance where even 
the citizen is beginning to monitor his or her own 
activities. In fact, Marx implies, and I for one would 
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certainly agree, that there may come a point in time 
where prisons may be rendered a space in museums. 
Monitoring devices—beepers, bracelets, anklets, 
electrode implants—all make the use of the prison 
archaic. Imagine, if you will, giving the convicted 
the “choice” of either 10 years in prison or instead 
having a small electrode implanted in his or her body 
that would observe all movements, even occasionally 
sending out jolts of electricity if the terms of release 
are being violated. All this could be administered by 
a computer network. 

Marx’ intensive investigation has discovered an 
abundance of ironies. He notes, for example, the con- 
version effect where informants begin to identify with 
those being watched. He further points out that as 
we have restricted police in the use of coercion we 
have indirectly encouraged undercover work, par- 
ticularly deceptive practices. That in their zeal, un- 
dercover police often have crossed the line in their 
own attempts to ferret out crime. That undercover 
police often find it difficult to readjust to regular 
policing. That often Federal, state, and local under- 
cover sting operations find themselves unbeknow- 
ingly a target of each’s investigation, which often 
have outcomes the envy of the Keystone Cops. That 
the movement toward “community corrections” and 
the encouragement and growing cultural acceptance 
of turning in suspects by the use of “hotlines” iron- 
ically has produced a society receptive to omnipre- 
sent and ubiquitous electronic surveillance 
techniques. The panopticon is indeed upon us. As 
Foucault in Discipline and Punish has shown, the 
ideal method of surveillance and control, panopti- 
cism, originally targeted toward prisoners (Ben- 
tham) can be extended to a plurality of domains in 
society. Max Weber’s “iron cage” prophecy has cast 
a long shadow. 

All these forces of control appear with a rational 
justification: the need to fight crime and “terrorism.” 
This preoccupation, Marx tells us, in combination 
with emerging notions of privacy, liberty, and in- 
dividual rights, has undergone little legislative and 
public scrutiny as to long range societal effects. What 
is to be done? He disclaims the possibility of reaching 
a conclusion about undercover tactics based on eth- 
ical grounds (p. 107) because there are moral costs 
no matter what we do. He seems to imply, then, a 
pseudo cost-benefit, or interest-balancing formula. 
Even though Marx started his investigation with a 
distaste for undercover tactics he leaves us with the 
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idea that it is a “necessary evil,” and that the “chal- 
lenge is to prevent them from becoming an intoler- 
able one” (p. 233). He does offer us, in chapter nine, 
suggestions for controlling undercover operations, 
either internally by the greater use of guidelines and 
review committees or externally by greater over- 
sight by the courts, prosecutors, and legislative com- 
mittees. 

If I may interject my own political bias, Marx is 
too apologetic for the political economic system and 
its creations including contradictions and crime-gen- 
erating forces. What he takes as given, a pragmatic 
approach, could be the basis of investigation itself. 
Nevertheless, Marx has provided us with a terrific 
book, hard to put down once one begins to read it. 
Absolutely must-reading for those studying social 
control processes. 


Chicago, Illinois DRAGAN MILOVANOVIC 


Let Us Count the Ways 


The Murderer and His Victim (2nd edition). By 
John M. Macdonald, M.D. Springfield, Illinois: Charles 
C. Thomas, 1986. Pp. 323. 


Forensic psychiatrist John M. Macdonald’s classic 
1961 study, The Murderer and His Victim, has now 
been published in a second edition. This book aims 
at a comprehensive overview of the varieties of mur- 
der, seeking to determine who murders, who are the 
victims, and what are the circumstances which make 
murder possible, and then precipitate the deed. 

In discussing the pathology of killers, the author 
recurs frequently to their warped sexuality. From 
Albert de Salvo, the “Boston Strangler” who killed 
13 women in 1962—64, to John Wayne Gacy, ho- 
mosexual killer of 33 young men and boys in Chicago 
in the 1970’s, to Ted Bundy, one sees a record of 
sexual maturation gone horribly awry. 

Interestingly, the author downplays Freud’s Oed- 
ipus complex and stresses, rather, the Orestes com- 
plex, originating in a mother’s occasionally seductive 
behavior toward her son and giving rise to conflict- 
ing feelings of love and hostility toward her. This 
conflict sometimes develops into homosexuality, 
sometimes into a generalized hatred of women. The 
author advises laconically: “the mother who contin- 
ues to shower with her son until he is a sophomore 
in college may not be acting in his best interests.” 

Macdonald notes that 


nearly 20 percent of all murders involve family relationships 
and almost a third of female homicide victims are killed by 
their husbands or boyfriends. 
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Still, he rather downplays the personal relation- 
ship between killer and victim and emphasizes, rather, 
the random nature of many murders. Challenging 
the oversimplified view that a murder typically is 
the perpetrator’s first and only crime, the author 
cites a recent study (with which law enforcement 
practitioners will be in hearty agreement) conclud- 
ing that most murderers have had long previous 
criminal histories, often of violent offenses. 

What can society do? The author argues against 
capital punishment, citing a British Royal Commis- 
sion study which concluded that the death penalty 
was not a key factor in the comparative homicide 
rates of nations. But on other issues of crime and 
punishment, such as the leniency of sentencing, 
Macdonald comes down on the conservative side. He 
is appalled that, in the early 1980’s, half the con- 
victed murderers in the United States served less 
than 6 years. 


The author also calls into question the American 
Law Institute’s (ALI) insanity defense, used in the 
Federal courts and many state courts. For many years 
U.S. courts followed the McNaghten Rules, enunci- 
ated by the British courts in 1843. The no-nonsense 
McNaghten approach asked merely if the defendant 
knew what he was doing and knew that it was wrong. 
But the ALI test further asks whether the defendant 
could have “controlled” his conduct even if he did 
know it was wrong. It was this test which enabled 
John Hinckley to win a verdict of not guilty by rea- 
son of insanity in the shooting of former President 
Ronald Reagan in 1981. In the wake of the outcry 
following this verdict, several states have adopted 
stricter proofs for the insanity plea. 

A noteworthy omission in this work is any treat- 
ment of political violence and terrorism. Save for a 
series of coincidental comparisons between the as- 
sassinations of Presidents Lincoln and Kennedy, the 
assassination of public figures is not addressed. 


A compendium of the phenomenon of murder, this 
book does not progress toward any particular con- 
clusions. Simply plowing through one gruesome deed 
after another makes for a fairly tough read, even if 
lightened by an occasional bit of black humor, such 
as the Colorado judge’s legendary complaint to Al- 
bert Packer, the cannibalistic slayer of his snow- 
bound mountaineer companions, “There were only 
seven Democrats in this county and you ate five of 
them!” 

Notwithstanding, this is a valuable source book 
and is recommended for criminal justice libraries as 
well as for law enforcement and corrections profes- 
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sionals who must work with the perpetrators of these 
foul deeds. 


Baltimore, Maryland THOMAS J. SEESS 


A Worst-Case Scenario 


Last Rampage: The Escape of Gary Tison. By James 
W. Clarke. Boston: Houghton Mifflin Company, 1988. 
Pp. 320. $18.95. 


During the summer of 1978, two convicted mur- 
derers named Gary Tison and Randy Greenawalt 
escaped from the Arizona State Prison in Florence. 
Before they were captured, Tison and Greenawalt 
went on a killing spree that left six people dead. 
Among their victims were a 2-year-old child, his 17- 
year-old babysitter, and a pair of young newlyweds 
enjoying their honeymoon. All of them had been shot 
in the back of the head. These murders were horri- 
fying and senseless, yet they might have been pre- 
dicted. Tison had deliberately shot a prison guard in 
the head during an escape attempt made at Florence 
in 1967, and Greenawalt had shot a truck driver in 
the back of the head as the truck driver lay sleeping 
in a rest area outside of Flagstaff several years later. 
While the Tison-Greenawalt murder spree might have 
been predicted, it was relatively easy for them to 
escape from prison. Almost too easy. 

Last Rampage by James W. Clarke is an extraor- 
dinary accounting of these events. Clarke begins his 
analysis with a step-by-step explanation of how Ti- 
son’s three sons (Ricky, Raymond, and Donald—none 
of whom had ever committed a crime before) smug- 
gled guns into the Arizona State Prison and used 
them to break out the elder Tison and Greenawalt. 
Clarke then explains the immediate law-enforce- 
ment efforts made to capture the “Tison Gang.” The 
exact route of the escape is detailed in a meticulously 
drawn map on both covers of the book that gives the 
reader a guide to following the events of the killing 
rampage through Arizona, New Mexico, Colorado, 
and finally—and remarkably—back to Arizona only 
miles from Florence where Donald Tison was killed 
and Gary Tison escaped in a dramatic shoot-out with 
police on Indian reservation land. Clarke provides 
interviews with numerous officials who were in- 
volved in this manhunt and a chilling interview with 
Randy Greenawalt who explains how he and Tison 
committed their gruesome murders. 

Perhaps the most intriguing part of Last Rampage 
is Clarke’s exposé of the corruption within the Ari- 
zona Department of Corrections that led to the de- 


cision to place Tison and Greenawalt in minimum 
security custody where they planned their escape. 
Yet here Clarke makes a serious error. This error 
would only be recognized by those officials who were 
involved in the events that led up to the escape. 
Clarke indicates that Arizona State Prison Warden 
Joe Martinez recommended Tison’s transfer out of 
maximum security as a “payoff.” Clarke never tells 
us exactly why Martinez would have made such 
“payoff” to Tison. Furthermore, the author never in- 
terviews Martinez to let him tell his side of the story. 

I have known Warden Martinez for over a decade. 
He has worked at the Arizona State Prison in Flor- 
ence for nearly three decades. Among his peers, among 
inmates, and within his community, Joe Martinez is 
considered to be a fair and honest man. In his long 
career, he has never been accused of ethical miscon- 
duct. He has worked his way up from prison guard 
to warden, saved his money, bought land, and edu- 
cated his children. Moreover, Martinez is ethically 
and professionally above taking “payoffs” from in- 
mates. To argue otherwise without hard evidence to 
back up such a claim is contemptible and potentially 
libelous. 

Despite this serious flaw, Last Rampage provides 
an important message for many people. For correc- 
tional administrators, the book exposes the elaborate 
strategies used by Tison and Greenawalt in their 
successful attempt to escape from prison. It also ex- 
poses the pathetically inept performance of rural Ar- 
izona law enforcement to track and capture the 
escapees. For scholars, the book provides a message 
that is somewhat unusual in contemporary dis- 
course—despite the influence of social factors, evil 
does exist. Clarke explains the genesis of this evil 
by referring to Gary Tison’s experiences with “Dust 
Bow!” religion, poverty, and prison. As such, the book 
would also appeal to those who are interested in 
reading an “epic novel” in the tradition of Steinbeck. 
Yet perhaps more importantly, Last Rampage poses 
a question for criminal justice students of today and 
prison administrators of tomorrow: How do we pre- 
dict and deal with escape from prison given a worst- 
case scenario? 


Terre Haute, Indiana Mark S. HAMM 


Factors of Decision-Making 


The Social Contexts of Criminal Sentencing. By 
Martha A. Myers and Susette M. Talarico. New York: 
Springer-Verlag, 1987. Pp. 225. $52. 
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Myers and Talarico, in their Social Contexts of 
Criminal Sentencing, provide us with an indepth study 
of criminal sentencing which attempts to broaden 
the understanding of this area within the criminal 
justice process. They proceed from a standpoint of 
considering multiple factors, such as urbanization 
and economic inequality, in those examined juris- 
dictions. Such variables are often ignored in tradi- 
tional research regarding criminal sentencing. 

While many of us responsible for the management 
of the incarcerated felon have been aware of, and 
attempt to grapple with, the issue of disproportion- 
ate sentencing, the authors attempt to explain this 
phenomenon with an expansive amount of data. This 
is indeed an area worthy of extensive study. I believe 
we, as practitioners, are often as mystified as our 
clients when attempting to understand the decision- 
making factors of the sentencing court. I found ex- 
planations quite intriguing, such as considering po- 
litical affiliation of judges (i.e., conservative vs. 
liberal), age (i.e., relatively young vs. old), and even 
religious affiliation—such as in the author’s reve- 
lation that Baptist judges were selectively punitive 
and sentenced several types of offenders more le- 
niently than their counterparts. Further, at the risk 
of sounding chauvinistic, the authors found different 
degrees of punitiveness on the part of courts where 
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female judges preside. In this vein, this excerpt is 
provided: 


Not only did they tend to sentence rape offenders more severely 
than their male colleagues, but they also evinced greater tol- 
erance in general and toward white and property offenders in 
particular. 


While, unquestionably, The Social Contexts of 
Criminal Sentencing will shed light on an extremely 
complex subject, I, unfortunately, found the book to 
be geared more towards the social scientist or re- 
searcher. This is evidenced by a tremendous amount 
of tables and data presentation. There is important 
information which should be brought to the atten- 
tion of, and examined by, policy makers who are 
involved with this phenomenon of the criminal jus- 
tice process. Quite frankly, I found the reading of 
this volume a bit tedious at times. Undoubtedly, it 
shall find its place primarily as a textbook for use 
in research and criminal justice research courses or 
classes. The authors, however, do an excellent job of 
providing a clear and succinct summary of their find- 
ings in the summary section of this book. While it 
may not be considered light or easy reading, The 
Social Context of Criminal Sentencing does have a 
great deal to offer. 


- LaGrange, Kentucky STEVEN T. ADWELL 
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